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Loconotive Cab Sanitation Standards

AGENCY: Federal Railroad Adm nistration (FRA), Departnent of
Transportati on (DOT).

ACTION: Notice of proposed rul emaki ng.

SUMVARY: FRA proposes to anend its regul ati ons by addi ng standards that
address toilet and washing facilities for enpl oyees who work in

| oconotive cabs. The proposal provides exceptions for certain existing
equi pnent and operations, and establishes servicing requirenents.

DATES: Witten Comments: Witten comrents nust be received on or before
March 5, 2001. Conments received after that date will be considered to
the extent possible without incurring additional expense or del ay.

Public Hearing: A public hearing will be held, if requested, in
Washi ngton, D.C. to allow interested parties the opportunity to coment
on specific issues addressed in the NPRM FRA will announce at a later
date in the Federal Register if a hearing has been requested and the
date and | ocation of the hearing.

ADDRESSES: Witten Coments: Submit one copy to the Departnent of
Transportati on Central Docket Managenent Facility |located in Room PL-
401 at the Plaza level of the Nassif Building, 400 Seventh Street,

S. W, Washington, D.C. 20590. Al docket material on the proposed rule
will be available for inspection at this address and on the Internet at
http://dons. dot.gov. Docket hours at the Nassif Building are Monday-
Friday, 10:00 a.m to 5:00 p.m, excluding Federal holidays. Persons
desiring notification that their comments have been recei ved should
submit their comrents with a stanped, self-addressed postcard. The
postcard will be returned to the addressee with a notation of the date
on which the comrents were received.

Public Hearing: If requested by a nenber of the public, the date
and |l ocation of a public hearing will be announced in this publication.
Requests for a public hearing must be in witing, and nust be addressed
to the FRA docket clerk at the address above.

FOR FURTHER | NFORVATI ON CONTACT: Brenda Hattery, O fice of Safety
Conpl i ance, Federal Railroad Adm nistration, 1120 Vernont Avenue, NW,
Mai | Stop 25, Washington, DC 20590 (tel ephone: 202-493-6326), or
Christine Beyer, Ofice of Chief Counsel, Federal Railroad

Adm ni stration, 1120 Vernont Avenue, NW, Mil Stop 10, Washi ngton,
D.C. 20590 (tel ephone: 202-493-6027).
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I. Statutory and Regul atory Franmework

The Federal Railroad Adm nistration (FRA) has broad statutory
authority to regulate all areas of railroad safety. Until July 5, 1994,
the Federal railroad safety statutes existed as separate acts found
primarily in Title 45 of the United States Code. On that date all of
the acts were repealed and their provisions were recodified into Title
49. The ol der safety |l aws were enacted in pieceneal approach and
addressed specific fields of railroad safety. Pertinent to this
proceedi ng, the Loconotive Inspection Act (the ""LIA '), enacted in
1911, prohibits the use of unsafe | oconotives and authorizes FRA to
i ssue standards for |oconotive nmaintenance and testing. (Formerly 45
U S C 22-34, now 49 U S. C. 20701-20703.) In order to further FRA' s
ability to respond effectively to contenporary safety problens and
hazards as they arise in the railroad industry, the Congress enacted
the Federal Railroad Safety Act in 1970 (the “~“Safety Act''). (Fornerly
45 U . S.C. 421, 431 et seq., now Subtitle V of Title 49.) The Safety Act
grants the Secretary rul enaki ng authority over all areas of railroad
safety and confers all powers necessary to detect and penalize
violations of any rail safety law. This authority was subsequently
del egated to the FRA Administrator. (49 CFR 1.49.)

Pursuant to this statutory authority, FRA promul gates and enforces
a conprehensive regulatory programto address railroad track, signa
systens, railroad comunications, rolling stock, operating practices,
passenger train energency preparedness, alcohol and drug testing
| oconotive engineer certification, and workpl ace safety. In the area of
wor kpl ace safety, the agency has issued a variety of standards desi gned
to protect the health of railroad enpl oyees. For instance, FRA
promul gated | adder and handhol d requirenents for rail equiprent in
order to prevent enployee falls (49 CFR Part 231), and requires
| oconotive cab floors and passageways to renmin clear of debris and oi
to prevent enployee slips, trips, and falls (49 CFR 229.119). In Part
218, FRA requires blue signal protection to prevent enpl oyees working
on railroad equipnent frominjuries due to the unexpected novenent of
the equi prent. FRA addresses the risk of falling fromrailroad bridges
and of being struck by noving trains in 49 CFR Part 214.

As a general rule, FRA exercises its statutory jurisdiction over
rail road enpl oyee worki ng conditi ons where enpl oyees are engaged in
duties that are intrinsic to railroad operations, that could not occur
in typical industrial settings, and when the hazard falls within the
scope of FRA's expertise to regulate. Oten, railroad working
conditions are so unique that a regulatory body other than FRA woul d
not possess the requisite expertise to determ ne appropriate safety
standards. H storically, the concept of ““railroad safety'' has been
viewed to include the health and safety of enpl oyees when they are
engaged in railroad operations. In its Statenent of Policy concerning
enpl oyee workpl ace safety published in 1978, FRA stated

The term “safety'' includes health-related aspects of railroad
safety to the extent such considerations are integrally related to
operational safety hazards or neasures taken to abate such hazards.

43 FR 10585. Hazards that inpact the health of railroad enpl oyees
engaged in railroad operations nmay also result in adverse inpacts on



railroad safety, and so there is often a | ogical connection between
railroad safety and enpl oyee heal t h.

In part 229 of Title 49 of the Code of Federal Regul ations, FRA
establ i shed m ni num federal safety standards for |oconotives. These
regul ations prescribe inspection and testing requirenents for
| oconotive conponents and systens, and mni num | oconotive cab safety
requi renents. However, FRA's existing |oconotive safety standards do
not require sanitation facilities for enpl oyees working in the cab

The statutory and regulatory treatnent of |oconotive cab sanitation
by the pertinent federal and state bodies is conplex, and has caused
sone confusion in the industry. For purposes of this rulenaeking, it is
inmportant to understand where the | egal tensions occur. Generally,
requirenents for sanitation in the workplace are governed by the U S
Qccupational Safety and Health Administration (CSHA); \1\ however a
Federal agency can oust OSHA jurisdiction by issuing sanitation
standards of its own, as FRA
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is proposing to do in this proceeding.\2\ OSHA's sanitation standards
generally apply to permanent places of enploynent, and sone courts have
determ ned that a | oconotive constitutes a "~ permanent place of

enpl oynent' for purposes of OSHA' s jurisdiction.\3\ However, by
operation of an existing legislative option, a state nay w thdraw from
the Federal OSHA program and devel op and enforce its own occupationa
safety and health regulations.\4\ If a |loconbtive is situated in a
"Federal -CsHA state,' the Federal OSHA standard woul d nost |ikely
apply, so long as the pertinent review ng court concurred with the
determi nation that a | oconotive constitutes a pernanent place of

enpl oynent. However, if the |oconotive resides in a “State-Plan state,’
any state |loconotive sanitation standard may be nullified because the
LI A has been interpreted to occupy the field of |oconotive safety,

i ncl udi ng appurtenances in | oconotives. Consequently, the LIA would
preenpt state provisions relating to appurtenances in |oconbtives,\5\
and federal courts have held that a toilet constitutes an
appurtenance.\ 6\ Conversely, and despite the prevailing alternate view,
certain state courts in "~Federal -CSHA states' have ruled that the LIA
does not preenpt state regulation of flush toilets on | oconotives, and
those states have pronmul gated and enforce such standards within their
boundari es.\ 7\

\1\ See, 29 CFR Part 1910 (general industry standards); 29 CFR
Part 1926 (construction industry standards); 29 CFR Part 1917
(rmarine termnals); 29 CFR Part 1918 (I ongshoring operations); and
29 CFR Part 1928 (agricultural operations).

\2\ 29 U S.C 653(b)(1).

\3\ State of Maine v. Springfield Termnal Ry., CV-90-258
citing Gade v. National Solid Waste Managenent Ass'n, 505 U S. 88
(1992).

\4\ 29 U S.C 667

\5\ Napier v. Atlantic Coast Line RR, 272 U S. 605 (1926).

\6\ CSX Transportation v. Pitz, 699 F.Supp. 127 (WD. Mch
1988) .



\'7\ Norfolk and Western Ry. v. Pennsylvania Public Uility
Comm n, 413 A 2d 1037 (Pa. 1980).

In 1992, Congress enacted Section 10 of The Rail Safety Enforcenent
and Review Act (RSERA) (Public Law 102-365, Septenber 3, 1992, codified
at 49 U S.C 20103, note) in response to concerns rai sed by enpl oyee
or gani zati ons, congressional nenbers, and recommendations of the
Nati onal Transportation Safety Board concerning working conditions in
| oconotive cabs. In this legislation, Congress included nmandates
concerning | oconotive crashworthi ness and cab worki ng conditi ons.
Section 10 of RSERA, entitled Loconotive Crashworthi ness and Wrking
Conditions, required FRA “"to consider prescribing regulations to
i nprove the safety and working conditions of |oconotive cabs’

t hroughout the railroad industry. In order to determ ne whether
regul ati ons woul d be necessary, Congress asked FRA to

assess the extent to which environnental, sanitary and ot her working
conditions in | oconotive cabs affect productivity, health and the
saf e operation of |oconotives

The interest Congress placed on | oconotive cab sanitation reflected
concerns for railroad safety, enployee productivity, and the serious
heal th consequences that may result if enployees are exposed to
unsanitary conditions or lack access to facilities. It is w dely known
that exposure to human fecal matter or untreated sewage waste can | ead
to diarrheal diseases such as anebiasis, giardiasis, shigellosis and
viral diseases such as hepatitis. Transm ssion of sone illnesses can
occur through physical contact with waste, or with the toilet or other
surfaces used by an infected human. G ven the right environnenta
conditions, transm ssion may al so occur through inhal ation of affected
m croorgani sms. In addition, disease transm ssion may occur through
hand-t o-nout h i ngestion after physical contact with an infected source
The risk of contracting these illnesses underscores the inportance of
nmai ntai ning clean, operable toilet and washing facilities in the
wor kpl ace, including | oconotive cabs.

In addition to the disease transm ssion concerns outlined above,
there are health affects that may ari se when access to toilet
facilities is limted or prevented. Healthy adults consum ng the
recommended anmounts of fluids can expect to void once every four hours
during the day and once during the night. The urination process begins
when the kidneys filter waste and water fromthe blood to formurine.
The urine travels to the bl adder and the nervous system sends "full
signals to the nmuscles that it is tinme to urinate. If urination doesn't
occur when needed, incontinence, urinary tract infections, and ki dney
infections may occur. Prolonged distention of the bladder may lead to a
di sturbance of the elastic conponents of the bladder wall, which could
weaken the evacuati on power of the bladder. Wen the bl adder is unable
to enpty conpletely, residual urine remains and can cause infection
Del ayi ng bowel movenents can lead to chronic constipati on and ot her
intestinal problens, and chronic constipation is often a factor in
abnornmal bl adder enptying. In addition, a variety of health conditions
may alter or increase the need to urinate and defecate, including
pregnancy, benign prostate hypertrophy, prostate cancer, prostatitis,



renal stone di sease, hypertension, diabetes, stroke, and conditions of
the central nervous system and spinal cord. These factors underscore
the i nportance of providing adequate access to toilet and washing
facilities for enployees in the workpl ace.\8\

\8\ See, Rowl and RG Foster RS, Donohoe JP, Adult and Pediatric
Urology, St. Louis, Mshy-Year Book, Inc. (1996); Barry M, Fow er,
FJ, Bin L, Pitts CJ, Milley AG The Natural H story of Patients with
Beni gn Prostatic Hyperplasia as D agnosed by North American
Urologists, J. Wol., 157, 10-15, (1997); Lapides, J., The Key to
Uinary Infection, The Fermale Patient, 5, 11-13 (1980); Lapides, J.
Primary Cause of Recurrent Winary Tract Infection in Wnen, Journal
of Wology, 100, 552-555 (1968); Darlow, HM and Bale, W R,
Infective Hazards of Water-d osets, Lancet 1: 1196-1200 (1959);

Hendl ev, J., Wenzel, H, Ganaltney, H, Transm ssion of Rhinovirus C
Col ds by Sel f-Inoccul ati on, New Engl and Journal of Medicine, 288
1361-1364 (1973); Gaber, C., Wallis, C, and Ml nick, J.

M crobi ol ogi cal Hazards of Househol d Toilets: Droplet Production and
the Fate of Residual Organisns, Applied M crobiology 30: 229-236
(1975); U.S. Cccupational Safety and Health Administration, Field
Sanitation, Final Rule, 52 FR 16050 (1987).

In response to the Congressional nmandate set forth in Section 10 of
RSERA, FRA studied a variety of working conditions in | oconotive cabs
including sanitation, noise, tenperature, air quality, ergonomcs, and
vibration. FRA prepared the Loconotive G ashworthiness and Cab Wrki ng
Condi tions Report to Congress (" "Report''), dated Septenber 1996, that
outlines the results of these studies. (The Report is available for
review in the docket of this matter.)

Il. The Report to Congress

FRA conducted a survey of |oconotive cab sanitation facilities and
an eval uation of the chem cals used to clean, disinfect, and deodorize
toilets. The primary focus of the survey was equi pnent owned by C ass
railroad carriers, but units operated by small entities were al so
included in the study. FRA found a wi de range of conditions in the
course of the survey. The conditions varied due to nany factors,

i ncludi ng weat her, type of sanitation systemin place, carrier
mai nt enance and servi ce prograns, and |oconotive nodel. In addition
sone | oconotives surveyed were not equipped with sanitation facilities

FRA surveyed 234 | oconotives during both typical and
environnental |y extreme working conditions. As the Report states, FRA
found unsanitary, unpleasant conditions, and in some instances
i noperabl e units. FRA inspectors observed dirty floors and toil et
seats, missing toilet seats, poor ventilation, offensive odors, and
| ack of
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toilet paper. During the winter nonths, FRA inspectors noted that
certain toilet systens would freeze and becone inoperable. O the cabs



surveyed, approximately thirty percent were deficient in sone nanner
related to the use of sanitation facilities.

During the survey, FRA determi ned that both enpl oyees and rail roads
play a role in the condition of sanitary facilities; poor sanitary
condi tions aboard | oconotives are caused by i nadequate nai ntenance and/
or heavy use or msuse by operating crews. FRA determ ned that nost
railroad carriers have prograns in place to service toilet and washing
units, and that the programrequirenents often vary fromproperty to
property dependi ng on degree of use, toilet systemin place, and
weat her conditions. In addition, FRA found that adherence to the
servicing prograns i s uneven throughout the industry, and that in nmany
situations, poor servicing is the primary cause of unsanitary,
of fensive sanitation facilities.

FRA al so determned that nearly all of the cleaning agents used to
di si nfect and deodori ze | oconbtive cabs are over-the-counter products
avail able to the general public. However, a snall percentage of the
cl eani ng agents used involve health risks, and so nmanagenent
supervi sion and enpl oyee trai ning nmust take place in order to safeguard
enpl oyee health. The Report explains that the | oconotive safety
standards (49 CFR part 229) do not require sanitation facilities in
| oconotive cabs, and sone of the ol dest equi pnent surveyed had no
sanitation facilities on board. The Report also notes that there is
sone disparity in the legal treatnent of sanitation in |oconotive cabs
anong state and federal regulatory and enforcenent bodies (as discussed
in greater detail above), and confusion exists anong industry nenbers
concerning applicabl e standards and gui del i nes.

In conclusion, the Report notes FRA' s concern about the potentia
for disparate regulatory treatnent of sanitation in | oconotives, and
the unsanitary conditions that existed on sone properties. Nonethel ess
given the significant role that basic servicing plays in creating a
sanitary workplace, and the relative ease with which servicing prograns
may be instituted, FRA was hopeful that the issue of |oconotive
sanitation could be resol ved through managenent and | abor cooperation
to resol ve the probl emof absent, defective, or unsanitary facilities
on | oconotive cabs.

Ill. Railroad Safety Advisory Conmttee Recommendati ons to FRA

Fol | owi ng publication of the Report, FRA continued to receive
enpl oyee conpl aints about the state of sanitation in | oconotive cabs,
and the health and safety risks associated with working in an
unsanitary area. Generally, throughout the national railroad system
enpl oyees continued to encounter dirty conditions and facilities in
need of mai ntenance, and in sone circunstances, difficulty in obtaining
access to facilities at all.

FRA al so recei ved conpl aints from enpl oyees of one carrier
concerning the disposal nethod required by a particular sanitation
systemin use. The system by design, involves the placenent and
tenporary storage of plastic bags containing untreated waste into
seal ed waste containers, and presents perceived health concerns to sone
who handl e the bags, and others in proximty to the waste containers.
In addition, there were concerns about the expansion of this systemas
the railroad's territory increased, the increase of “power sharing
arrangenents anong the carriers, and the admnistrative difficulties



that would arise in nmaintaining disparate systens as railroad equi prent
is mxed anong carriers

Finally, sone State agencies expressed frustration with FRA
concerning the practical effect of the interplay of OSHA's program the
broad preenption provisions found in the LIA and the uneven treatnent
given | oconotive sanitation by the state and federal courts. The
presence of LIA preenption and the inconsistent application of
| oconptive cab sanitation standards prevented certain State agencies
fromregulating this area of sanitation

In light of these concerns, FRA deternmined that cab sanitation nust
be revisited and addressed so that cab enpl oyees woul d have access to
adequate sanitary facilities, and to ensure uniformapplication of the
law. Despite the considerable acrinony that had devel oped in the
industry surrounding this issue, FRA renmained convinced that it should
be addressed cooperatively, with the assistance of the stakehol ders who
possess the know edge and expertise to resolve the problemeffectively.
Therefore, on June 24, 1997, FRA presented the subject of |oconotive
cab working conditions, including sanitation, to the Railroad Safety
Advi sory Committee (RSAQ).

RSAC was formed by FRA in March 1996 to provide a forumfor
consensual rul enaki ng and program devel opment. The Committee includes
representation fromall of the agency's major custoner groups
including railroad carriers, |abor organizations, suppliers,
manuf acturers, and other interested parties. FRA typically assigns a
task to RSAC, and after consideration and debate, RSAC nay accept or
reject the task. If accepted, RSAC establishes a working group that
possesses the appropriate expertise and representati on to devel op
recommendations to FRA for action on the task. These recomendati ons
are devel oped by consensus. |If a working group cones to consensus on
recommendations for action, the package is presented to the full RSAC
for a vote. If the proposal is accepted by a sinple ngjority of the
RSAC, the proposal is formally recommended to FRA. |If the working group
is unable to reach consensus on recommendati ons for action, FRA will
nove ahead to resol ve the issue through traditional rul emaking
pr oceedi ngs.

Wien FRA presented the subject of |oconotive cab working conditions
to RSAC in June 1997, the agency stated the purpose of the task as
follows: to safeguard the health of |oconotive crews and to pronote the
saf e operation of trains. RSAC accepted this task, formed a Loconotive
Cab Working Conditions Wirking Goup (*"Wrking Goup''), and
desi gnated this assignment Task No. 97-2. As to sanitation, RSAC asked
the Wirking Group to

Resear ch conpar abl e workpl ace requirenents in an effort to devel op
m ni num accept abl e regul ati ons, guidelines, or standards as
appropriate for the |l oconotive cab environnent.

The Worki ng Group established by RSAC consi sts of representatives
of the follow ng organizations, in addition to FRA

Anerican Association of State H ghway & Transportation Oficials
Anmerican Public Transit Association

Anerican Short Line and Regional Railroad Association

Associ ation of American Railroads



Br ot her hood of Loconotive Engi neers

Br ot her hood of Mai ntenance of Way Enpl oyes (Nonvoting Menber)
I nternational Brotherhood of Electrical Wrkers

Nati onal Railroad Passenger Corporation (Antrak)

Rai | way Progress Institute

Sheet Metal Wrkers' International Association

Transport Workers Union of America

Uni ted Transportation Union

The Working Goup's goal was to produce recomendations for
| oconotive cab sanitation standards
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warranted by an assessnent of the available infornmati on and data
including the FRA survey of sanitary facilities and conpl ai nt
information. The Wrking Group, or its designated subgroup, net

regul arly over a period of 15 nonths to di scuss | oconotive cab
sanitation in the railroad i ndustry. The discussions covered al
aspects of sanitation facilities in the | oconotive cab, including
toilet systens, washing facilities, potable water, ventilation
lighting, trash disposal, provisions for toilet paper and bottled

wat er, servicing, and uni que operations or characteristics that m ght
require specialized regulatory treatnent.

As a result of its deliberations, the Wrking Goup provided to the
full RSAC recommendations for |oconotive cab sanitation standards. On
Decenber 7, 2000, the full RSAC voted to forward these recommendati ons
to FRA for rulemaking action, and in |large neasure, this Notice of
Proposed rul enaki ng (NPRVM incorporates the Wrking Goup's product.
FRA worked closely with the Wirking Group in the devel opnent of its
recommendati ons, and believes they conprehensively and effectively
address sanitation for cab enpl oyees. FRA has greatly benefitted from
the open, informed exchange of infornmation that has taken place in the
Worki ng Group neetings. Although all participants nay not agree on each
recomendation offered, there is general consensus anong | abor
nmanagenent, and nanufacturers concerning the prinmary principles FRA
sets forth in this NPRM FRA believes that the expertise the Wrking
G oup industry representatives possess enhance the val ue of the
recommendati ons, and FRA has nmde every effort to incorporate themin
this proposal. Also, FRA and the Wirking G oup will reassenble after
the comment period for this NPRM has cl osed to consider all comments
recei ved, and nake recomendati ons concerni ng devel opnent of a fina
st andar d.

IV. Regulatory Treatnent of Sanitation by Oher Governnental Agencies

In addition to incorporating many of the recomrendations of the
Working Goup in this proposal, FRA reviewed the existing body of
regul atory requirenments concerning sanitation in the workpl ace across
the governmental spectrum in order to gain insight on usefu
regul atory approaches to a subject that is fraught with subjectivity
and potential enforcenment difficulties. FRA has utilized | anguage and
fundanental concepts fromthese standards, where appropriate, to ensure
that railroad enpl oyees receive at |east an equival ent |evel of



protection as other enployees in the United States. Listed belowis a
summary of the regulatory treatnent of potable water, toilet and
washing facilities, and access to facilities, which FRA reviewed in
preparation of this proposal. This summary i s not exhaustive, but
attenpts to capture the overall regulatory approach taken to the topic
of sanitation in the workpl ace

Pot abl e Wat er

In common parl ance, potable water is water that is fit or safe to
drink. Generally, regulations pronulgated by the U S. Food and Drug
Adm ni stration (FDA) and the U S. Environnental Protection Agency (EPA)
govern the quality and public consunption of water. As part of FDA' s
programto control communi cabl e diseases (21 CFR part 1240) and to
control interstate conveyance sanitation (21 CFR part 1250), FDA
requires operators of a conveyance engaged in interstate traffic to
provide only potable water for drinking and culinary purposes. 21 CFR
1240. 80 and 1250.82. Interstate traffic is ~“the novenent of any
conveyance or the transportation of persons or property'' within a
State and between states, but does not include novenent exclusively for
repair, rehabilitation, or storage. 21 CFR 1240.3(h). The term
““conveyance'' neans any land or air carrier, and nost passenger ships
and towi ng vessels. 21 CFR 1250. 3(e).

CSHA regul ates the quality of water in nost workplaces, and
requires enployers to provide potable water for drinking, washing, and
cooki ng. 29 CFR 1910.141(b), 29 CFR 1926.51(a). These OCSHA st andards
woul d not apply to workpl aces covered by another federal agency's
regul ati ons on point; where Menoranda of Understandi ng between CSHA and
ot her federal agencies oust OSHA' s authority; where operation of
statutory preenption clauses oust OSHA' s authority; or where OSHA has
approved a State to address occupational safety and health issues. 29
U S C 651, et seq. (For the nost part, states that have chosen to run
their own occupational safety and health program issue standards quite
simlar to the federal OSHA standard, except where a local concern
requires nore rigorous treatnent.)

FDA defines potable water as water that nmeets EPA's Prinary
Drinki ng Water Regul ations, which are set forth in 40 CFR part 141
EPA' s prinmary drinking water standards do not succinctly define potable
water; rather, the standards set naxi numcontam nant levels (MCL's) for
organi c and inorgani ¢ chem cals and contam nants, turbidity, radium
particle radioactivity, and other hazardous agents that nay not be
exceeded in public water systens. The EPA standards al so prescribe
nmonitoring, notification, filtration, and disinfection requirenents,
and address the control of |ead and copper in public water systens.
Therefore, FDA requires public water systens used for human consunption
to meet all of the MCL's and adm nistrative standards set forth in
EPA' s standards.

CSHA defines potable water in essentially identical fashion [29 CFR
1910. 141(a)(v), 29 CFR 1926.51(a)(6)], but the definition includes an
outdated citation, which nay unnecessarily confuse the issue. OSHA
states that potable water is water that neets the quality standards set
forth in the US. Public Health Service Drinking Water Standards,
located at 42 CFR part 72. The Public Health Service adm ni stered
federal safe drinking water prograns prior to EPA, but EPA' s current
standards (40 CFR part 141) supersede the old regulations referred to
in CBHA's definition



Where nonpotable water is in use, FDA and OSHA require operators
and enployers to post signs to indicate that the water is not suitable
for drinking, washing, or culinary purposes. 29 CFR 1910.141(b)(2), 29
CFR 1926.51(b), 21 CFR 1250.67(b). In addition, systens that carry
nonpot abl e water or other nonpotabl e substances nust be desi gned and
operated to prevent backflow or seepage into the potable water system
29 CFR 1910.141(b)(2); 29 CFR 1926.51(b); 21 CFR 1250.30(d), 1250.42,
and 1250.67. Nonpotable water nmay be used for cleaning work premses in
limted circunstances and where the nonpotabl e water doesn't contain
unsanitary or harnful products such as chemcals and fecal coliform
Nonpot abl e water may not be used for cleaning areas where food
preparation takes place, or in toilet, shower or wash roons. 29 CFR
1920. 141( 2) .

FDA requires water systens in conveyances to be ~“conplete and
closed fromthe filling ends to the discharge taps, except for
protected vent openings.'' In addition, filling pipes or connections
used for filling tanks on conveyances, nust be positioned on both sides
of all new railway conveyances and on exi sting conveyances when they
undergo heavy repairs. The filling connections nust be easy to clean
and | ocated and protected to minimze the risk of contamination. On al
new or reconstructed conveyances, water coolers nust be an integra
part of the closed water system

[[ Page 140]]

Water filters may be used only if they are nmintained to prevent

contami nation. Constant tenperature bottles and other contai ners used
for storing potable water nust be kept clean and subjected to effective
bacteriol ogical treatment as necessary to prevent any contam nation. 21
CFR 1250.42. (In another section of part 1250, FDA defines " new
railroad conveyance'' as "~ any conveyance placed into service for the
first time after July 1, 1972.'"' 21 CFR 1250.51. Presunmbly this
definition applies to all requirenents in part 1250, but that is

uncl ear fromthe structure of the subpart.)

FDA has authority to approve water systens. Generally, FDA approves
wat ering points that neet EPA's Prinmary Drinking Water Regul ations, and
where the nethods of delivery, facilities used for delivery, and the
sanitary conditions surrounding the delivery of water prevent the
introduction, transm ssion, or spread of communicabl e di seases. This
approval may be based on the investigations of State departnents of
health. 21 CFR 1240.83. The FDA will approve the treatnment of water
aboard conveyances if the system or apparatus produces potable water.
This approval nay be based on investigations conducted by State
representatives. 21 CFR 1240.90

The states nay regulate the quality and consunption of water
through their general public health authority. Generally, the states
define and treat the subject of potable water in the sane way that
federal agencies do. The termis defined in a nunber of ways, but al
have essentially the sane neani ng: Water that has been approved by the
State department of health (Tennessee); water that is fit for hunan
consunption in accordance with accepted water supply principles and
practices (lllinois); water that conplies with the standard for water
systens under the California Safe Drinking Water Act (California)
water that is safe for drinking, culinary, and donestic purposes, and



whi ch neets the requirenents of the departnent of health (Col orado); or
wat er havi ng bacteriol ogi cal, physical, radiol ogical, and chem ca
qualities that nake it safe and suitable for human drinking, cooking,
and washi ng uses (Louisiana). The states generally require that only
potabl e water be used for human consunption, and any sources that
contai n nonpot abl e water nust be narked as unsuitable for consunption
Toil et and Washing Facilities

CSHA' s general industry standards (29 CFR part 1910) and
construction industry standards (29 CFR part 1926) set forth federa
standards for toilet and washing facilities that apply to nost
wor kpl aces. The general industry standards require enployers to provide
toilet facilities at all places of enploynent, except where nobile
crews or typically unattended work | ocations are involved. 29 CFR
1910. 141(c). In the case of nobile crews and unattended work stations
enpl oyers may avoid providing toilet facilities, so long as " "these
enpl oyees working at these locations have transportati on i medi ately
avail able to nearby toilet facilities.'' OSHA defines toilet facility
as a fixture naintained within a toilet roomfor the purposes of
def ecation or urination, or both. 29 CFR 1910.141(a)(2). The genera
industry standards require enployers to provide specific nunbers of
toilets, based on the nunber of enployees at the site. The sewage
di sposal method nust not endanger the health of the enployees. 29 CFR
1910. 141(c).

Wth regard to tenporary | abor canps, OSHA's general industry
standards require enployers to provide toilet facilities "~"adequate for
the capacity of the canp.'' 29 CFR 1910.142(d). The toilet roons nust
be |l ocated within 200 feet of the sleeping roons, and the nunber of
toilets provided nust be in a ratio of one per 15 enpl oyees. 29 CFR
1910. 142(d). The toilet roons nust be lighted naturally or artificially

with other ““safe lighting at all hours of the day and night,'' and
"“an adequate supply of toilet paper nust be provided.'' Toilets nust
““be kept in a sanitary condition'' and " “cleaned at least daily.'' 29

CFR 1910. 142(d).

CSHA' s construction standards require enployers to provide toilets
at all sites. Under tenporary field conditions, enployers nust provide
at least one toilet. 29 CFR 1926.51(c). However, job sites not equi pped
with a sanitary sewer nust have a privy, chemcal toilet, recirculating
toilet, or conbustion toilet, unless prohibited by Iocal health codes
29 CFR 1926.51(c)(3). These requirenents do not apply to nobile crews
so long as the crews have "“transportation readily available to nearby
toilet facilities.'' 29 CFR 1926.51(c)(4).

In addition to the construction and general industry standards,
OSHA has promul gated standards for narine work sites, |ongshoring
operations, and agricultural workers. The standards for narine
termnals (29 CFR 1917.127) and | ongshoring operations (29 CFR 1918. 95)
are nearly identical. Marine term nal enployers nust provide
“Taccessible washing and toilet facilities sufficient for the sanitary
requi renents of enployees.'' Longshoring operations nmust " provide
accessi bl e washing and toilet facilities sufficient for the sanitary
requirenents of enployees'' that are " “readily accessible at the work
site.'" The marine and longshoring facilities nust include water, soap
hand towels or blowers, and fixed or portable toilets with [ atch-
equi pped doors, and the washing and toilet facilities nust " "be
regul arly cl eaned and nai ntai ned in good order.'



CSHA' s regul ations for field sanitation in the agricultura
industries (29 CFR 1928.110) apply to any agricultural establishnent
where 11 or nore enpl oyees are engaged on any given day in hand-1| abor
operations in the field. OSHA defines toilet facility here as

a fixed or portable facility designed for the purpose of adequate
coll ection and contai nment of the products of both defecation and
urination, which is supplied with toilet paper adequate to enpl oyee
needs. Toilet facility includes biological, chemcal, flush and
conbustion toilets and sanitary privies.

These toilet facilities nust be " adequately ventilated,'' screened,
and have doors that can be |ocked. The toilet facilities nust be
““maintained in accordance with appropriate public health sanitation
practices,'' nust " “be operational and naintained in clean and sanitary
condition,'' and " “disposal of wastes fromfacilities shall not cause
unsanitary conditions.'

FDA has pronul gated standards for toilet facilities on conveyances
Toilet and lavatories for food-handling enpl oyees nust be of " “suitable
desi gn and construction'' and nust be " “nmintained in a clean
condition.'' 21. CFR 250.38. In addition, FDA requires that

where toilet and lavatory facilities are provi ded on conveyances
they shall be so designed as to permt ready cleaning. On
conveyances not equi pped with retention facilities, toilet hoppers
shal | be of such design and so |ocated as to prevent spattering of
water filling pipes or hydrants.

21 CFR 1250.50. Wen railroad conveyances that are " occupi ed or open
to occupancy by travelers, are at a station or servicing area,’

toilets nmust be kept | ocked unless nmeasures are taken to prevent

contam nation of the area or station. 21 CFR 1250.51(c). Hunman waste
may not be discharged fromany new rail road conveyance, except at
servicing areas approved by the FDA. However, human waste that has been
treated to prevent the spread of communi cabl e di seases nay be

di scharged from conveyances, except at stations. 21 CFR 1250.51(a). New
rail road conveyance used here neans any equi pnent placed into service
after
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July 1, 1972. Equiprent initiated into service prior to July 1972, may
not di scharge untreated waste, except where a passenger conveyance
operator has filed for and received an extension of tine in which to
conmply. 21 CFR 1250.51(b).

CSHA' s general industry standards require that washing facilities
““be nmaintained in a sanitary condition.'' Lavatories nust be provided
in all places of enploynent. However, |avatories need not be present
where nobile crews or unattended work sites are involved, so |long as
enpl oyees at these locations have " “transportation readily available to
nearby washing facilities.'' 29 CFR 1910.141(d). Each lavatory nust
have hot and cold, or tepid running water; hand soap or simlar
cl eansi ng agent; and hand towels or blowers. For purposes of these
requirenents, lavatory is ~“a basin or simlar vessel used exclusively



for washing of the hands, arns, face, and head.'' 29 CFR 1910.141(a).
CSHA' s construction industry standards require enployers to provide
adequat e washing facilities for

enpl oyees engaged in the application of paints, coating, herbicides,
or insecticides, or in other operations where contam nants nmay be
harnful to the enployees. Such facilities shall be in near proxinty
to the work site and shall be so equipped as to enabl e enpl oyees to
renmove such substances

29 CFR 1926.51(f). Washing facilities nmust be "“maintained in a
sanitary condition.'' Lavatories nust be provided at all work sites,
except where nobile crews or unattended work sites are involved and
enpl oyees at these locations have " “transportation readily available to
nearby washing facilities.'' Lavatories must have hot and cold, or
tepid running water; hand soap or simlar cleansing agents; and hand
towels or blowers. 29 CFR 1926.51(f).

CSHA's regul ations for marine terminals and | ongshoring activities
require enployers to provide washing facilities that include, hot,
cold, or tepid running water at one accessible |ocation. Were work is
bei ng done away from permanent facilities, potable water may provided
inlieu of running water. 29 CFR 1917.127(a); 29 CFR 1918.95(a). Al so
the facilities must include soap, and hand towels or blowers. The
washing facilities nust be ““regularly cleaned and nai ntained in good
order."'

CSHA' s washi ng standards for agricultural operations where 11 or
nore enpl oyees are working on any given day, require one hand washi ng
facility for every 20 enpl oyees. 29 CFR 1928.110(c)(2). Hand washi ng
facility neans a "~“basin, container, or outlet with an adequate supply
of potable water, soap and single-use towels.'' 29 CFR 1928.110(b).
Washing facilities nust be maintained

in accordance with appropriate public health sanitati on practices,
including * * * hand washing facilities shall be refilled with
potabl e water as necessary to ensure an adequate supply and shall be
maintained in a clean and sanitary condition. * * *

29 CFR 1928.110(c)(3).

Cenerally, the federal OSHA workpl ace sanitation standards preenpt
state workpl ace sanitation standards, except where a state has chosen
to operate its own occupational safety and health regul atory program
These prograns nust be approved by OSHA. [The State-Plan States are
Al aska, Arizona, California, Connecticut, Hawaii, Indiana, |owa,

Kent ucky, Maryland, M chigan, M nnesota, Nevada, New Mexico, New York
(covers public enployees only), North Carolina, Oegon, Puerto Rico,
South Carolina, Tennessee, U ah, Vernont, Virgin Islands, Virginia,
Washi ngt on, Womi ng.] The State-Plan states inspect and enforce their
state standards utilizing state personnel. Any fines collected go into
the federal general treasury fund, which are usually syphoned back to
OCsHA and then to the state.

For the nost part, the State-Plan states adopt and enforce the
federal OSHA general industry (29 CFR part 1910) and construction
industry (29 CFR part 1926) standards concerning sanitation facilities
in the workpl ace. However, sone of the State-Plan states nmay adopt a



different standard. For instance, California has issued regulations in
the State Labor Code, Sanitary Conditions in Factories and
Est abl i shnents, which provide

Every factory, workshop, mercantile or other establishment in which
one or nore persons are enployed, shall be kept clean and free from
the effluvia arising fromany drain or other nuisance, and shall be
provi ded, wi thin reasonable access, with a sufficient nunber of
toilet facilities for the use of the enpl oyees. Wiere there are five
or nmore enpl oyees who are not all of the sane gender, a sufficient
nunber of separate toilet facilities shall be provided for the use
of each sex, which shall be plainly so designated

Cal . Lab. Code section 2350. The State has al so i ssued severa
sanitation standards for food establishments that include enpl oyee
facilities. In general, the standards provide that sanitation
facilities nust be kept separate from food processing and handl i ng,
toilet paper nust be provided, and the facilities nust be " naintained
in a clean and sanitary condition.'' Cal Health & Saf Code section
113335. For milk product plants, California provides that "“a suitable
toilet, with self-closing door, and lavatory facilities, soap, and
clean towel s shall be provided for enployees.'' Cal Food & Agr Code
section 33777. Also, California adopted a standard for toilets in
railroad cabooses:

It shall be unlawful for any owner or operator of a railroad running
through * * * California * * * to operate for or transport the
public or its enployees in a caboose which is not provided with
flush-type toilet facilities, or chemcal type toilet facilities. *

* %

Cal Pub Wil Code section 7614.

O egon has pronul gated sanitati on standards that vary slightly from
the federal OSHA standards. For instance, Oregon's sanitation
requirenents for construction projects provide that every construction
project estimated to cost $1 mllion or nore nmust have toil et
facilities and facilities for nuaintaining personal cleanliness for
enpl oyees. The workpl ace nust include flush toilets, and washi ng
facilities with warmwater, wash basins, and soap. ORS section 654. 150
O egon al so enforces sanitation standards for agricultural workers, and
requires toilet facilities to be “~“naintained in clean and sanitary
condition."" In addition, " “hand washing facilities nust provide clean
wat er, soap or other suitable cleansing agent, paper towels, and a
nmet hod for disposal of used towels.'' ORS section 654.174.

Aside fromthese State-Plan state regul ations, a few states that
are generally covered by the federal OSHA program have pronul gated
sanitation standards for enpl oyees not covered by the OSHA s standards
Texas issued sanitation standards that apply to enpl oyees of city,
county, and state offices, who are typically exenpted from OGSHA' s
protections. These regul ations require that " adequate toil et
facilities'' and water closets be provided, and that the sewage or
treatnent systemconply with the local health authority requirenents.
25 TAC section 295.106(n)(2). For purposes of this requirenent,
““toilet facility'' is a water-flushed fixture maintained in a toilet



room for the purpose of defecation, and ~“water closet'' is a toilet
facility that is connected to a sewer and flushed with water. 25 TAC
section 295.106(d).

The Texas standard al so includes ventilation rates that nust be
met. If there is no applicable local ventilation requirenent, the
standard inposes a rate neasured in cubic feet, per mnute, per person
Al so, the standard references ventilation recomendati ons published by
the Anerican Society of Heating and Ventil ation Engi neers and
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the Anerican Conference of CGovernnental Industrial Hygienists. The
standard requires toilet rooms to be provided with a m ni mum
ventilation rate of 35 cubic feet of air per mnute, per water closet
or urinal installed. 25 TAC section 295.106(k). An ""adequate supply of

toilet paper with holder shall be provided at every water closet.'' 25
TAC section 295.106(n). The Texas standard al so pernmts the use of
chemcal toilets, so long as they are naintained ““in a sanitary

condition'' and are the type approved by | ocal health authorities. 25
TAC section 295.106(q).

Al so, Texas has issued sanitation regulations that apply to
tenporary places of enploynent, including naintenance-of-way operations
on railroads, agricultural operations, transitory or seasonal work, and
work of a nobile nature that may involve a series of |ocations and
novenent between them 25 TAC section 295.161. These regul ati ons do not
apply to places of enploynent already covered by federal OSHA standards
or to the operation of railroad rolling stock. Enployers who have no
nore than "6 enpl oyees working at a tenporary place of enpl oynent on
any work day may, on such days,'' are exenpt fromproviding toilet and
hand washing facilities, so long as the enpl oyer arranges for
““imediate transportation'' to nearby facilities. Enployers nust
provide toilet facilities for all tenporary places of enploynent, that
are ““readily accessible to all enployees during all working hours and
rest periods.'' The facility nmay be fixed or portable. 25 TAC section
295.166(a). Toilet facility is a "~ plunbing device for the purpose of
def ecation or urination, or both, including water closets and
bi ol ogi cal or chemcal toilets and urinals.'' 25 TAC section 295. 162.
Toilet roonms and facilities nmust be

maintained in a sanitary condition, free of objectionable toilet
odors, during all work hours and rest periods. * * * An adequate
supply of toilet paper in a suitable holder shall be maintained for
each toilet. Covered waste receptacles shall be provided in al
toilet rooms used by wonen.

25 TAC section 295.166(a)(6). Texas has one of the few standards that
attenpts to define ““sanitary condition.'' It is “~“that condition of
good order and cl eanliness which precludes the probability of disease
transmssion.'' 25 TAC section 295. 162

This Texas standard al so sets specifications for toilets at fixed
facilities and portable toilets. At fixed facilities, the toilets nust
be in a conpartnent equipped with a latch, installed so that the space
around it can be easily cleaned, and provided with sone sort of
ventilation. Portable toilet facilities nust be readily accessible,



private, ventilated nmechanically or by use of screening, and where
waste is stored in a tank, the tank nmust be vented to the outside. 25
TAC section 295.166(b). In tenporary places of enploynent, enployers
nmust provi de hand washing facilities that are conveni ent and nmi ntai ned
in a sanitary condition. They nust have running, potable water, a
““suitabl e cleansing agent,'' and hand towel s and proper receptacles
for disposal. 25 TAC section 295.167(a).

Access to Sanitation Facilities

The federal OSHA general industry and construction industry
standards require enployers to provide sanitation facilities at nearly
all work sites. However, where nobile crews or unattended work
locations are involved, sanitation facilities are not required on-site
so long as enpl oyees " “have transportation i medi ately available to
nearby toilet facilities'' that otherw se neet the federa
requirenents. 29 CFR 1910. 141; 29 CFR 1926.51(c). In addition to the
concept of the presence of facilities, the enployer nust permt
enpl oyees to use the available facilities as the need arises. In a
recent interpretation released April 6, 1998, OSHA expl ains that
enpl oyers nmay not inpose unreasonable restrictions on enpl oyee use of
sanitary facilities. In support of this interpretation, OSHA states
that this viewis inplicit in the | anguage of the regul ation
Furthernore, COSHA states that individuals vary greatly as to the
frequency with which they need to use sanitary facilities. This is due
to a variety of factors, including pregnancy, stress incontinence
prostatic hypertrophy, use of certain nedications, environnenta
factors such as cold tenperatures, high fluid intake, and diet. Access
totoilet facilities as needed is critical to preventing the adverse
health affects that nmay develop fromvoluntary retention

CSHA regul ates access to sanitary facilities in the narine
termnal, |ongshoring, and agricultural workplaces as well. In the
nmarine termnal standards, the access issue is handled mnimally: "“the
enpl oyer mnust provide accessible washing and toilet facilities
sufficient for the sanitary requirenments of enployees.'' 29 CFR
1917.127 (a). The treatnent is simlar in the longshoring regul ation
" Accessi bl e washing and toilet facilities sufficient for the sanitary
requi renents of enployees shall be readily accessible at the work
site.'" 29 CFR 1918.95(a).

CSHA's agricultural field sanitation standards (29 CFR 1928.110)
provide nore detail in outlining how an enpl oyer nust provi de access to
sanitary facilities. Toilet and hand washing facilities nust be
“Taccessibly located'' and in close proximty to each other. The
facilities nust be located ~“within a one-quarter mle walk'' of each
hand | aborer's location in the field. If this is not possible because
of the local terrain, the facility nust be |ocated ““at the point of
cl osest vehicul ar access.'' Also, access to on-site toilet and hand
washing facilities is not required at all for enployees who perform
field work for a period of 3 hours or |ess, including transportation
tine to and fromthe field during the work day. Enployers nust notify
enpl oyees of the location of the sanitation facilities and water, and
nmust give enpl oyees " reasonabl e opportunities during the workday to
use them'' OSHA also requires agricultural enployers to explain the
i nportance of good hygi ene, such as using all facilities, drinking
sufficient water, washing hands, and so forth

For the nost part, the states regul ate access to sanitation



facilities in simlar fashion. There are a few notabl e exceptions.
Texas' standard for sanitation at tenporary places of enpl oynent
requires that where a site has only 6 enpl oyees on any given work day,
the enployer nay avoid providing on-site facilities so long as the
enpl oyer has arranged for " “inmmedi ate transportation for these persons
to travel to and fromnearby facilities.'' 25 TAC 295.161(d). Also, the
Texas standard sets a naxi mum uni npeded wal ki ng di stance of no nore
than 440 yards (400 neters or \1/4\ mle) fromthe work site to the
facility. If the walk is inpeded (requires sone clinbing), the distance
nmust be shorter, and not to exceed 5 mnutes. If it is not possible to
conply with this travel distance, the enployer nust provide facilities
at the nearest possible |ocation, and nust arrange for transportation
during both work and rest periods for inmediate travel to and fromthe
facilities. The tine needed to reach the facility nmay not exceed 5
m nutes. 25 TAC 295.161(f). The Texas sanitation standard for tenporary
wor kpl aces al so requires that facilities be ““readily accessible to al
enpl oyees during all working hours and rest periods.'' 25 TAC
295. 166(a).

North Dakota has issued sanitation regulations that address access
in a different manner than OSHA. The North Dakota standard requires
facilities to be

readily accessible to all enployees. Toilet facilities so |ocated
that enpl oyees nust use
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nore than one floor-to-floor flight of stairs to or fromthemare
not considered as readily accessible. As far as is practicable,
toilet facilities should be located within two hundred feet of al
l ocations at which workers are regularly enpl oyed

N. D. Admi n. Code 33-03-20-06.
Secti on- by- Section Anal ysis

It is inmportant to note that FRA's proposed rule text set forth
bel ow differs in some respects fromthe other federal and state
st andar ds because of the unique characteristics of the railroad
operating environnent. The working environnent for railroad cab
enpl oyees is quite different than the typical Anmerican worker. Existing
| oconotive toilet systens and correspondi ng nai ntenance needs are not
uni form throughout the industry. Enployees may work on a different
| oconotive and a variety of routes each day of the week. Enployee
assignnents and actual tine spent in the cab nay vary significantly
during a typical week, and toilet systens mght vary significantly on
each of these occasions. The tinme it takes to conplete a particul ar
route mght vary greatly fromday-to-day, due to traffic, |oad, and
weat her conditions. Snall operators typically possess ol der equi pnent,
and sone units may not be equipped with toilet facilities at all. On
these properties, enployees may generally have access to adequate
sanitation facilities along the right-of-way, but there may be
occasions when that is difficult to achieve.

There are significant econom c and operational barriers to



requiring a ~“one-size-fits-all'' sanitation standard, given all of
these factors, and consequently FRA has nade every effort in this
proposal to be flexible. The basic requirement set forth in the
proposal is that each cab enpl oyee shoul d have access to clean
operable toilet facilities, as the need arises for each individual
There may be instances where that basic principle is frustrated, but
FRA bel i eves the proposal mnimzes that |ikelihood to the fullest
extent possible.

Definitions

The NPRM begins with proposed definitions for key terns used, which
woul d be placed in section 229.5 with the other definitions established
for part 229. The definitions are set forth al phabetically. For the
terns commuter service, switching service, and transfer train service
pl ease see the detail ed discussion of the exceptions to the genera
requi renents, discussed in conjunction with section 229.137(b) bel ow.
The proposed definition of the termnodesty lock relates to a
rudinentary | ock that would be required on the door of the sanitation
conpartnent. As proposed, the nodesty lock is a lock or latch that is
operated by the occupant of the sanitation conpartment to provide
privacy while in use. It is not required that a nodesty | ock be
desi gned to prevent deliberate forced entry. For exanple, sone |ocks
coul d be designed to provide energency access, to accommbdate carrier
concerns that access may be required in the event of an accident or
heal th probl em Such access could be gained, for exanple, by using a
coin to turn a slotted pin or using a pencil inserted into a hole to
slide a latch. Such sinple neasures woul d prevent inadvertent
intrusion, thereby maintaining privacy while allow ng pronpt energency
access. Most | oconotives are now equi pped with a nodesty |ock that
woul d neet the proposed definition, and these existing | ocks vary from
property to property. In addition, there are a variety of products
avai |l abl e on the market that would neet the requirenents of this
proposed definition, which vary in price, sophistication, and size. For
exanpl e, a very sinple surface-applied slide latch nmay be enpl oyed to
neet the requirenents of the proposed definition. At this time, FRA
sees no need to prescribe nore specific requirenents for the nodesty
lock, so that each railroad carrier nay choose the best device anong
the variety of products available to suit their equi pment and cost
needs, and so that existing | ocks which serve the intended purpose of
privacy may renain in place.

The proposed definition for potable water references the
requirenents of the U S. Environnental Protection Agency drinking water
st andards, which are recogni zed as the pertinent reference standard.
This proposed definition also states that commercially avail able
bottled water is deened to be potable water for purposes of the
sanitation standards. So |ong as enpl oyees have potable water avail able
in adequate supply for drinking and washi ng purposes, that is bottled
and a recogni zed commerci al product, the running water that m ght be
present in the sanitation facility on some | oconotives woul d not have
to strictly neet the EPA drinking water guidelines. On nany ol der
| oconotives in use, tanks of water are present, and nmay have been used
at one tinme for drinking and washi ng purposes. Nothing in this proposa
woul d require the renoval of these water tanks. However, with the



advent of bottled water, and the know edge that it is sonetines
difficult to naintain “~“potable'' water in the large, on-board tanks,
carriers typically now provide packs of bottled water to cab enpl oyees
Al so, on nmany of the newer |oconotives, there is no | arge water hol ding
tank for enployee use, and carriers with these units also utilize the
conveni ence and safety aspects of commercially available bottled water
FRA sees no adverse consequences associated with this usage, and
believes it may decrease the risk of illness to cab enpl oyees

The NPRM proposes definitions for the terns sanitary and
unsani tary, respectively, which involve the absence or presence of
filth, trash, and waste that woul d cause a reasonabl e person to believe
that the condition mght constitute a health hazard; and persistent
odor sufficient to deter normal use of the facility or to give rise to
a reasonabl e concern with respect to exposure to hazardous funes. FRA
bel i eves that providing these definitions would add clarity to this
issue and would ultinmately help the industry to conply with the
proposed standard. These terns when used in ordinary discussion are
sonewhat subjective, and m ght produce different inferences anong
different people. Therefore, FRA' s proposed definition incorporates the
perceptions of a reasonable person, or the average reaction to
sanitation facilities, and includes specific exanples that would
constitute unsanitary conditions. Sanitary conditions are thus defined
as the absence of those conditions. The list provided in the proposa
is illustrative, not exhaustive, and should serve as guidance to the
i ndustry of what FRA woul d consi der nonconpliant. Undoubtedly, FRA
inspectors and the industry will have to utilize on-the-spot judgnents
in order to distinguish conditions that are acceptable fromthose that
are not. These proposed definitions are inserted to guide those |oca
decisions in an area that can be very subjective. FRA invites coment
on these definitions, including additional or alternate |anguage that
may enhance the clarity of the terns.

I n di scussions subsequent to the |ast Wrking Goup neeting, sone
of the railroad representatives expressed frustration at the subjective
nature of defining terms like “~“sanitary'' and " “unsanitary'' and
proposed an alternate definition for the term “sanitary.'

The railroad' s suggested | anguage suggests that only an
“Taccunmulation'' of filth, trash, or human waste is unacceptable
whereas visible dirt would not constitute an unsanitary condition. On
this point, the RSAC parties generally accept that inmmacul ate
condi tions cannot be expected, any nore than one woul d expect such
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conditions in a public rest roomin an airport or office building
However, sanitation conpartnents are expected to be clean and tidy
follow ng periodic servicing and cl eani ng. However, since the duty to
remedy an unsanitary condition arises only at the daily inspection, it
is particularly appropriate to specify a standard that describes
condi tions nost people would find unacceptable. The definitions of
sanitary and unsanitary that appear in the proposed rule text reflect
consideration of this issue of accunulation by including the phrase
“Tany significant amount of filth, trash, or human waste.'

The Working G oup further discussed another inportant issue raised
by the railroads' suggested | anguage: what perception nust the



reasonabl e person have before a condition is unacceptabl e? Wat anount
of filth, trash, or human waste is considered significant by the
reasonabl e person? FRA' s approach to the subject is governed by the
need to encourage use of sanitary facilities on a regular basis as a
matter of good health. Even if a condition is objectively harmess (as
determined by |ater laboratory analysis), the fact that it gives the
appear ance of possi bl e unheal t hful ness coul d di scourage use of the
facility and contribute to degraded health

The railroads' suggested |anguage tries to address the topic of to
what extent the railroad is responsible for conditions there were |eft
behi nd by carel ess enpl oyees or trespassers. To limt the disruption of
servi ce because of conditions over which the carrier has limted
control, the carriers suggested that certain conditions be treated as
unsanitary only if "“caused by mechani cal or nmai ntenance failure in the
conpartnent.'' This |anguage nmay present enforcenent difficulties for
FRA in determ ning whether a nechani cal or maintenance failure has
occurred. This raises issues that could legitimately bear on the
exerci se of FRA enforcenent discretion, yet FRA believes such issues
shoul dn't serve as a defense to failure to address unsanitary
conditions at the daily inspection. No railroad enpl oyee should have to
contend with unsanitary conditions left behind by a trespasser or prior
enpl oyee user of the facility.

Wth the exception of branch |ines discussed el sewhere in the
preanble, as of the daily inspection, railroads should be prepared to
clean a sanitation conpartnent and service a toilet facility or to
place the unit in atrailing position if the sanitation conpartnent is
no |l onger sanitary or operative

FRA invites comment on these proposed definitions fromal
interested parties. This is a very difficult area, and one in which
other regulatory bodi es have opted to | eave these terns undefined
Nonet hel ess, FRA would like to arrive at suitable definitions for these
subjective terns that are consistent with the spirit of the Wrking
G oup discussions, and that provi de adequate notice to the industry as
to what constitutes conpliance

FRA proposes to define sanitation conpartnent as an encl osed
conpartnent on a loconotive that contains a toilet for enployee use.
Dependi ng on the type of |oconotive, these conpartnments nay be | ocated
in the nose of the unit or behind the engineer's seat. Further
di scussions bel ow explain in detail what each sanitation conpartnent
must cont ai n.

FRA proposes to define toilet facility as a systemthat
autonatically or on command of the user renoves waste to a place where
it is treated, elimnated, or retained such that no solid or non-
treated liquid waste is thereafter permtted to be released into the
bow , urinal, or roomand that prevents harnful discharges of gases or
persi stent offensive odors. FRA devel oped this proposed definition with
the assistance of the Wrking Goup. There are a variety of toilets
avail able on the market for use on board | oconotives, and FRA did not
wi sh to exclude the use of any of the systens that effectively neet
human sanitati on needs. Therefore, this definition attenpts to
establish perfornance criteria that all of the adequate facilities neet
when operating as intended.

To clarify FRA's intent concerning sonme of the | anguage proposed
with respect to toilet facility, “~“automatically * * * renoving the



waste'' does not nmean that waste is renoved by gravity. Rather, this

| anguage is intended to cover systens that possess sensors which flush
waste once the occupant |eaves the toilet area. It is FRA's

under standi ng that sone toilets that may be used on | oconotives utilize
this feature, and FRA believes it is an effective tool. However, FRA
does not intend that systens, without a device to separate the waste
tank fromthe user (such as a deflector), which sinply permt waste to
flow to holding tanks below the toilet bow and renmain there until
enptied, meet this proposed definition. These systens are prone to
overfilling and noxi ous odors, and nay go uncl eaned for sone tine
because the cl eaning or enptying process is very unpl easant and hence
doesn't get acconplished. The term  "on comand of the user'' neans
that a flush nechanismis present and functions as intended.

The definition for toilet facility also includes the terms
““harnful'' and " “offensive,'' which may give rise to differing
subj ective interpretations. FRA and the Wrki ng Goup discussed these
words and ultinmately determined that a certain anount of subjectivity
is inevitabl e when personal preferences for cleanliness are involved.
Individuals may differ as to what seens " “offensive'' or even
““harnful.'' FRA intends that the toilet systemnust effectively renove
or treat the waste so that odors generated in the toilet area do not
linger and penetrate the cab working environnent. FRA will use its
reasonabl e judgnent in determning whether odors rise to the | evel of
of fensi veness or harnful ness.

FRA proposes to define washing systemas a systemfor use by
enpl oyees to nmintain personal cleanliness. As defined here, the
facility may include a secured sink, water, antibacterial soap and
paper towels; or antibacterial waterless soap; or antibacterial noist
towel ettes and paper towels; or any conbination of antibacteria
cl eansing agents. It is critical that all enployees have available to
thema systemin which they are able to clean and sanitize their hands
after using the toilet. FRA wishes to be as flexible as possible in
prescribi ng washing systens for | oconotive cabs. There are a variety of
anti bacterial agents available on the market that effectively sanitize
and disinfect after toilet use. In addition, there are nany | oconotive
units that do not possess sinks and running water for enployees to use
as washing facilities. As a result of discussions with the Wrking
Goup, it is FRA s understandi ng that nost cab crews receive a package
of itens for use on each trip, and this “~“crew pack'' typically
includes the sort of washing systemthat is permtted by this
definition. Therefore, so long as enpl oyees are provided with one of
the options included in the definition, or others that nmay be devel oped
in the future that provide an equivalent |level of sanitation, this
portion of the sanitation requirenent has been net.

Menbers of the Working Group expressed concern about restrictions
on the placenment of ““crew packs.'' Sonme itens in these packages are
used by enpl oyees while in the sanitation conpartnment, but these
packages al so include itens that enpl oyees use while working or eating
in the cab, such as paper towels. In addition, crew packs are avail abl e
for pick up by loconotive crews at on-duty points throughout the
rail road network, and enpl oyees often grab several of themto keep in
the cab. It is likely that sone of these packs won't be placed in the
sanitation
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conpart nent when brought on board, and will be placed, as a
conveni ence, near the enployee cab stand for use throughout the work
shift. For these reasons, FRA sees no reason to require by regulation
that crew packs remain at all tines in the sanitation conpartnent and
so, this proposal would not place restrictions on the placenent or
contents of crew packs issued by the railroad carrier

FRA W Il revisit these definitions to determne if they nay be
stream ined without losing clarity, and whether we shoul d provide
additional definitions for terms used in the rule text. For instance, a
definition of “~“defective'' mght be hel pful to understandi ng the
application of this rule. FRA invites comrent fromthe industry about
all of the definitions proposed here and any other terns that should be
defi ned.

Anendnent to Section 229.9, Mvenent of Non-Conplying Loconotives

FRA proposes to add paragraph (g) to section 229.9, which
prescribes requirements for the nmovenent of non-conplying | oconotives
The purpose of this addition is to clarify that the provisions set
forth in proposed sections 229. 137 and 229.139 establish criteria for
the novenent or handling of |oconotives that are discovered to have
defective or unsanitary sanitati on conpartrments at the tinme of the
daily inspection. These new, proposed criteria for units with defective
sanitation conpartnents woul d supercede those set forth in paragraphs
(a)-(c) of section 229.9, which require noving designated | oconotives
as lite or dead, under certain circunstances, and sonetines require en
route failures to be addressed at the nearest forward point where the
necessary repairs can be acconplished. These new, proposed criteria for
units with defective sanitation conpartnents woul d al so supercede the
| anguage in section 229.21(a) and (b), that requires defective itens to
be repaired prior to departure. As FRA and the Wrki ng G oup exam ned
the issue of sanitation on | oconotives, it was determ ned that
alternative requirenments woul d be nore appropriate for the handling of
| oconotives that are otherwise fit for service, but possess a defective
toilet or ventilation systemin the sanitation conpartnent. The power
available in these units can be utilized in the train consist, wthout
introduci ng safety hazards associated with the equi pnent and train
novenent. The hazards enpl oyees face in the presence of defective or
unsanitary facilities are addressed by the requirenents set forth in
t he new proposed sections 229.137 and 229. 139. However, FRA invites
commrent on this and all other provisions set forth in the NPRM

Anendnent to Section 229.21, Daily Inspection

FRA proposes to revise section 229.21 to be consistent with the new
proposed requirenents in sections 137 and 139. As currently witten,
section 229.21 requires railroad carriers to repair all itens noted on
the daily inspection report prior to using the | oconotive. However, the
new sections 137 and 139 would pernit |oconotive units with certain
non-conplying conditions to renain in service beyond the date on which
the daily inspection occurs. For instance, carriers may utilize a
|l oconotive with a defective toilet facility in switching service for a



period of up to 10 days, at which tine the unit nust be repaired or
used in the trailing position. Also, the railroad nmay continue to use a
| oconotive that possesses a defective nodesty lock until the next 92-
day i nspection, at which tine the nodesty | ock nust be repaired. The
fourth sentence of paragraphs (a) and (b) have been revised to note
this change as a result of the new proposed requirenents in sections
137 and 139. In addition, the fifth sentence of paragraphs (a) and (b)
has been nodified to note that the railroads may choose to record
repairs of conditions that don't conply with sections 229.137 and
229.139 electronically, rather than on the daily inspection report.
Sonme of the carriers have stated that they have electronic repair
reporting systens in place that work nore efficiently than paper
records. FRA sees no reason to thwart these ongoi ng prograns, so |ong
as they are capable of being audited and effectively track repairs.

Section 229.137(a) Sanitation, CGeneral Requirenents

This portion of the proposed sanitation standard sets forth the
primary requirenents for equi pping lead | oconotives in use with
sanitation facilities. FRA's prinmary concern is providing | oconotive
crews inthe lead units with access to private toilet and washing
facilities, that are equipped with adequate ventilation, toilet paper
and trash containers. Paragraph (a)(1l) proposes that each |ead
| oconptive in use nmust contain a sanitati on conpartnent, except as
indicated i n paragraph (b) where proposed exceptions to this
requirenent are set forth, or where a unit is designed such that no
sanitation conpartnent exists. For instance, certain |oconotive units
used by Antrak have toilet facilities located in the engi ne room which
is enclosed by a door and otherw se neet the requirenents of this
par agraph. For purposes of this standard, FRA proposes that the engine
roomon those Antrak units constitutes the sanitati on conpartnent for
those units.

The sanitation conpartnent nust be adequately ventil ated; equipped
with a door that closes and possesses a nodesty | ock; equipped with a
toilet facility that neets the requirenents of the definition described
above; equi pped with a washing systemthat neets the requirenents of
the definition described above, unless the railroad otherw se provides
t he washi ng products to enpl oyees when they report for duty or occupy
the cab for duty (typically in crew packs), or where the | oconotive
possesses a stationary sink that is |ocated outside the sanitation
conpartnent; equipped with sufficient toilet paper to neet enpl oyee
needs, unless the railroad carrier otherw se provides toilet paper to
enpl oyees when they report for duty or occupy the cab for duty
(typically in crew packs); and equipped with a trash receptacle, unless
the railroad carrier otherw se provides portable trash receptacles for
use in the sanitation conpartnment to enpl oyees upon reporting for duty
or occupying the cab for duty (typically in crew packs)

Wth respect to ventilation in the sanitation conpartnent, the
Worki ng Goup and FRA determ ned that, on much of the existing
equi pnent, a sinple vent in the sanitation conpartnent that opens to
facilitate the exchange of fresh air with air in the toilet area
sufficiently addresses ventilation. According to discussions with the
Worki ng Group, which consists of parties who use and nmintain
| oconotives, these vents adequately diffuse offensive odors, so long as



the toilet is sanitary and operating. This vent nust be capabl e of
openi ng or closing on command or control of the user in order to neet
the requirenent of "~“adequately ventilated.'' Qher ventilation systens
in place on ol der | oconotive equi pnent nust operate as intended
evacuating the air in the sanitation conpartnent, in order to neet the
proposed standard

The ventil ation systens on new | oconoti ve equi prent is nore
conpl ex. The cab's air flowis controlled and pressurized to naxim ze
air flow and equi prment perfornmance, and mnimze noise levels in the
cab. In order to neet the proposed requirenent concerning ventilation
for these newer units, that portion of the ventilation systemrequired
to provide air noverment in the sanitati on conpartnent nust be
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operative, or other, effective alternative provisions for ventilation
of the sanitation conpartnent nust be nmade.

If the ventilation systemfor the sanitation conpartnent is
defective as of the daily inspection, the railroad carrier nmay not use
the unit in the lead position, unless repaired. If not repaired, the
railroad carrier may use the loconotive in trailing position, in
swi tching service consistent with the requirenents of section 137
paragraph (b)(1)(ii), or in transfer train service consistent with the
requirenents of section 137, paragraph (b)(1)(iii). The rationale for
permtting this usage when the ventilation systemis inoperative, is
that trailing units are typically unoccupied, and so no harm woul d cone
fromutilizing the | oconbtive in that position, and the exceptions set
forth in section 139(b)(1)(ii) and (iii) require the carriers to
provi de access to adequate facilities el sewhere

It is inmportant to note that a clean, operable toilet facility wll
prevent harnful gases or persistent, offensive odors fromdeveloping in
the first place, and so the nost productive way to elimnate the risk
of noxious air inthe cab is to focus attention on maintaining the
toilet facility properly. It is also inportant to note that if the
toilet roomdoor is designed to be equipped with seals, when the seals
are nmintai ned and repl aced as needed, odors are less likely to mgrate
to the interior of the cab. If applicable, replacing faulty sanitation
conpartnent door seals would be advisable to further protect the cab
occupants from of fensi ve odors, although this proposal does not require
such repl acenent

In section 137(a)(2), FRA proposes that the sanitation conpartnent
nmust possess a door that closes, and the door nust be equipped with a
nodesty | ock. A door which closes is one that, by design or device,
stays shut when the user closes it. For instance, a typical interior
residential door with a door knob is a door that closes. Al so, a door
that possesses a spring device that pulls the door closed after opening
constitutes a door that closes. Simlarly, doors used to enclose
bat hroons on airpl anes cl ose when pulled shut, by way of a device
simlar to a door knob, and woul d neet the proposed standard set forth
here. (These doors al so possess nodesty | ocks to prevent unwanted
intrusion). FRA does not nandate the type of closing door the
| oconotive nust possess, so long as the door closes by design or on
command of the user. This proposed requirenment is necessary to provide
basi ¢ privacy to enpl oyees using the sanitation facilities. A nodesty



lock is a device operated by the occupant frominside the toilet
conpartnent that prevents entry by a person who is not aware that the
conpartnent is occupi ed. A nodesty lock can typically be disabled from
the outside in the event of an energency that requires entry from
outside the toilet conpartnent. FRA believes enpl oyees shoul d have the
expectation of privacy when using toilet facilities, consistent with
simlar standards issued by other regul atory bodi es and common sense. A
door that closes and that possesses a nodesty | ock provides that
privacy.

The railroad carriers on the Wrking Goup expressed sone concerns
about a nodesty lock that would prevent entry in the event of an
ener gency, such as an accident or health problem As defined in this
proposal, the railroads may utilize nodesty | ocks that can be disabl ed
in an energency, so long as the |ock prevents an accidental or
unnecessary intrusion. FRA does not prescribe specific requirenents
concerning the formof the nodesty lock in this NPRM Sone of the
railroad carriers utilize fairly sophisticated, expensive devices, and
sone utilize an inexpensive, rudinentary slide device. These achieve
the desired | evel of privacy, and al so provide the enployer with the
ability to enter the conpartnment in the event of an energency. Either
woul d neet the requirenment proposed in this paragraph. As FRA
understands it, nost |oconotives are currently equi pped with closing
doors that have nodesty |ocks, and if not, the costs associated with
addi ng nodesty | ocks to unequi pped units are mininmal. In the Wrking
G oup discussions, the industry representatives indicated that al
units coul d be equi pped with nodesty | ocks by [18 nmonths after
publication of the final rule].

As currently drafted, this proposal would require all sanitation
conpartnents to be equi pped with a closing door as of the daily
i nspection. However, if the nodesty lock is defective as of the daily
inspection, the railroad carrier would not be required to renove a
| oconotive fromservice. The carrier would be required to repair the
nodesty | ock on or before the next 92-day i nspection required by part
229.

The requirenents proposed in Sec. 229.137(a)(3)-(a)(4) require
toilets and washing systens in | ead | oconotives in use. FRA understands
that there are many varieties of toilet facilities that function
effectively on board | oconotives, and there are likely to be
t echnol ogi cal inprovenents that will bring about new units in the
future. The proposal takes a perfornmance approach to toilet and washi ng
systens, rather than specifying units by name in the definition, so
that effective existing systems and systens not yet devel oped, woul d
not be unintentionally excluded

As di scussed above, FRA does not wish to prescribe a particul ar
type of washing system However, each |ead | oconotive nust have one of
the systens outlined in the proposed definition available for enpl oyee
use. As currently proposed, this paragraph states that the washing
system nust be located in the sanitation conpartnent, unless it is
ot herwi se provided to enpl oyees when they report for duty, enter the
cab for duty, or where the | oconotive possesses a stationary sink that
is not located in the sanitation conpartment. Based on discussions with
the Worki ng G oup, FRA understands that on sone | oconobtives washi ng
systens are located in the toilet conpartnent, but in nany cases they
are provided to enployees in crew packs. Many railroads give crew packs



to enpl oyees as they begin each work shift, and they typically contain
anti bacterial soap, paper towels or noist towel ettes, toilet paper, and
perhaps bottled water. As stated above, FRA sees no need to require the
railroad carrier to naintain washing products in the sanitation
conpartnent, so long as enpl oyees receive themin crew packs at the
begi nning of their shift. The crew packs will be nade available to
crews at their reporting point or onboard the | oconotive. The enpl oyer
nmust provide these itens to enployees in order to neet the proposed

st andar d.

Thi s paragraph also permts sinks |ocated adjacent to the
sanitation conpartnent to renmain outside the sanitation conpartnent.
According to infornation received fromthe Wrking Goup, at |east one
Class | railroad carrier naintains |oconotives with stationary sinks
that are not in, or capable of being placed in, the sanitation
conpartnent. FRA sees no safety or health risk associated with this
configuration and, therefore, the proposed standard woul d not prohibit
this.

Section 229.137(a)(5) proposes that the sanitation conpartnent
contain toilet paper in sufficient quantity to nmeet enpl oyee needs,
unl ess the railroad carrier otherw se provides enpl oyees with toil et
paper when they report for duty or occupy the cab for duty. FRA chose
not to prescribe a specific anmount of toilet paper for each enployee in
the cab, believing that this issue is best handl ed through commobn sense
deci sion making at the local level. As FRA understands it, sone
railroad carriers maintain toilet paper in the sanitation conpartnent,
and sone rely

[[ Page 147]]

on crew packs for dissem nation of toilet paper. FRA believes either
nmethod is adequate, so |ong as reasonabl e anounts of toilet paper are
provided to neet typical daily needs. If it is determ ned during the
daily inspection that a | oconbtive is not equipped with sufficient
toilet paper, the unit nust be equi pped prior to departure. For nost
railroads, this requirenment woul d be acconplished by the use of crew
packs, which contain anple toil et paper for each enpl oyee's work shift.
Section 229.137(a)(6) proposes to require that each sanitation
conpartnent contain a trash receptacle, unless the railroad carrier
provi des portable trash receptacles in the enpl oyee crew packs. This
proposed requirenent attenpts to provide flexibility to the railroad
carrier where space limtations in |oconptive sanitation conpartnents
prevent the application of an across-the-board requirenent for
permanent trash cans or simlar fixtures in all sanitation
conpartnents. Therefore, as drafted here, the trash receptacle nmay be a
permanent trash can or simlar fixture located in the sanitation
conpartnent, or the trash receptacle may be a snmall plastic bag that
hangs fromthe door handle or is posted to an interior wall. In
addi tion, where the space limtations in the sanitati on conpartnent
prohibit placing any sort of trash receptacle in the sanitation
conpartnent, portable trash bags that can be included in the enpl oyee
crew packs may be placed outside the sanitation conmpartnent. In these
i nstances, the Wrking Goup and FRA expect that the trash bags wll be
placed at a location that is as far fromthe cab stand as possi bl e,
such as in the nose of the cab. FRA and nenbers of the Wrking G oup



wi sh to segregate sanitation-related trash fromthe area where
enpl oyees work and often eat during the course of the work shift. In
| arge neasure, where a trash receptacle cannot be placed in the
sanitation conpartnment, the |location of the portable trash bags will be
controlled by the enpl oyees working in the cab, who have a natura
interest in keeping the sanitation-related trash away fromthe work and
eating areas of the cab

As currently drafted, if it is determned during the daily
inspection that the sanitation conpartnent is not equipped with a trash
receptacle, or the crew has not been provided one in a crew pack, the
railroad carrier nust equip the loconotive with a trash receptacle
prior to departure. This nmay be acconplished by placing a trash
receptacle in the sanitation conpartnent, or by providing portable
trash receptacles to enployees in their crew packs when they report for
duty or occupy the cab for duty.

Section 229.137(b) Exceptions

Par agraph (b) of section 229.137 sets forth exceptions to the
general requirenents proposed in paragraph (a), discussed above
Par agraph (b)(1)(i)-(v), set forth exceptions to the genera
requirenent of a sanitation conpartnent in each |lead | oconbtive in use
These exceptions are proposed in order to acconmopdate certain unique
Cci rcunst ances

Par agraph (b) (1) (i) woul d exenpt | oconotives used in commuter
operations where enpl oyees have access to sanitation facilities at
frequent intervals, either at stations or elsewhere on the train. For
purposes of this proposal, conmuter service neans comuter or short-
haul railroad passenger service in a netropolitan or suburban area, and
commut er service that was operated by the Consolidated Rail Corporation
on January 1, 1979, that runs on rails or el ectronagnetic gui deways,
but does not include rapid transit operations in an urban area that are
not connected to the general railroad systemof transportation. (See,
49 CFR part 209, Appendix A) This definition is consistent with the
types of railroads that Congress intended to be subject to FRA's
jurisdiction under the Safety Act; see 49 U.S.C 20102(1). Most
commuter runs are relatively short in duration, providing multiple
tines during the day's work shift when facilities can be used at
downtown or outlying termnals. Typically, cab crews on commuter
operations nmay use sanitation facilities in the stations they service
in the course of their route, or in the passenger cars they are
haul i ng. Therefore, FRA sees no need to require the | oconotive cabs on
commut er operations to al so possess a sanitation facility. In nost
cases, the configuration of conmruter |oconotives differs from
traditional freight |oconotives. Mobst do not currently possess
sanitation conpartnents and there may be no additional space to add
such a conpartnent.

Thi s exception nmakes clear that the sanitation facilities enpl oyees
use nust be provided by the comruter railroad carrier. In other words
the enployer nmay not utilize this exception to the general requirenent
if enployees are forced to use sanitation facilities in businesses
along the right-of-way that have no connection to the enployer, such as
restaurants, manufacturing plants, or conveni ence stores. FRA believes
that each comuter railroad operation subject to these standards is



responsi ble for providing sanitation facilities, and enpl oyees nust not
be placed in situations where they are forced to request permssion to
use the sanitation facilities of foreign establishnments during the
wor kday. So long as these conditions are met, and because the nature of
commut er operations affords enpl oyees the opportunity for frequent
access throughout the shift, FRA sees no reason to i npose a new, costly
requirenent for cab toilets on comuter railroad | oconotives

Paragraph (b)(1)(ii) would permt all |oconobtives engaged in
swi tchi ng service, where enpl oyees have access to railroad carrier-
provided sanitation facilities outside of the cab, to operate wi thout a
sanitation conpartnent in the cab. For purposes of this paragraph
switching service is defined as the classification of freight cars
according to commodity or destination; assenbling cars for train
novenents; changing the position of cars for purposes of |oading
unl oadi ng, or weighing; placing | oconotives and cars for repair or
storage; or noving rail equi prent in connection with work service that
does not constitute a train nmovenent. This definition has devel oped
over tine in the railroad industry, and as used here, is consistent
with customary usage.

This exception is simlar to and based on the sane genera
principle as the exception proposed for comuter service. Enployees
engaged in switching service are typically in the cab for relatively
short periods of time, and have access to sanitation facilities in rai
yard buildings or at railroad carrier facilities along the right-of-way
as needed. Cenerally, these enpl oyees are not captive in a | oconotive
cab for intermnable tine periods, where a sanitation facility clearly
nmust be provided. Therefore, FRA proposes that |oconotives involved in
swi tchi ng service need not possess a toilet in the cab, so long as
enpl oyees have ready access to railroad carrier-provided sanitation
facilities along the right-of-way or in yard facilities at frequent
intervals during the work shift. If arailroad carrier is unable to
conformwith this concept, this proposed exception could not apply. If
the switching routes place cab enpl oyees at renote | ocations where
railroad carrier sanitation facilities are not accessible to enpl oyees
then the carrier nust provide a |loconotive that is equipped with all of
the itens required by paragraph (a) of this section, which is discussed
below. (It is inportant to note that this NPRM woul d prohibit the
removal of toilet facilities fromloconotives engaged in swtching
servi ce, where those | oconotives are
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equi pped with a toilet on the effective date of the final standards.
This is discussed in greater detail bel ow)

Paragraph (b)(1)(iii) relates to transfer trains, and tracks the
sane |l ogic as the exceptions proposed for commuter operations and
switching service. Transfer trains are trains that travel between a
point of origin and a point of final destination not exceeding twenty
mles and do not performswi tching service. See, 49 CFR 232.13(e) (1)
(Specifying the air brake test required for transfer trains.) Because
the cab enpl oyees engaged in transfer train service generally have the
opportunity to use railroad carrier-provided sanitation facilities, as
needed during the course of their work shift, FRA proposes that the
exi sting loconotives used in transfer service need not possess a



sanitation conpartnent. These enployees are less likely to face | ong
periods of tine in the | oconbtive without access to sanitation
facilities in rail yard buildings or at railroad carrier-owned
facilities along the right-of-way. If the railroad carrier is unable to
provide such facilities to accomodat e enpl oyee needs, then the carrier
nmust utilize | oconbtives that possess toilet facilities that otherw se
nmeet the requirenents of this proposal. (It is inportant to note that
this NPRM woul d prohibit the renoval of toilet facilities from

| oconotives engaged in transfer service, where those | oconotives are
equi pped with a toilet on the effective date of the final standards.
Also, all loconotives manufactured after the effective date of the
final rule in this matter nust be equipped with a toilet facility
accessi bl e wi thout going outside the | oconotive. These requirenents are
di scussed in greater detail below)

Par agraph (b) (1) (iv) proposes to exenpt |oconotives of dass Il
railroad carriers that are not equipped with toilet facilities, and
that are not engaged in switching or transfer train service, fromthe
requirenent of having a toilet facility in the cab. However, as is
stated in the proposed exception, these dass IIl railroad carriers
nmust provide or arrange for sanitation facilities along the right-of-
way. (It is inportant to note that the NPRM woul d prohibit the renova
of toilet facilities fromloconotives, if those | oconotives are
equi pped with a toilet on the effective date of the final standards.
This is discussed in detail bel ow)

Class Il railroad carriers are small businesses with limted
capital margins. (The current definition of these entities, as
establ i shed by the Surface Transportation Board, is a railroad carrier
that earns $20 nillion or less in annual operating revenues.)

Typi cal Iy, purchasing new | oconotives woul d be out of the question for
t hese conpani es, and spendi ng considerable funds to retrofit old units
could nean that critical safety prograns in other disciplines would
suffer. The ol der | oconotive equi pnment generally cascades down to the
Gass Il railroad carriers, and over tine the Gass Il railroad
carriers will acquire toilet-equipped |oconotives. Currently, nany of
the ol der | oconbtive units are not equipped with toilet facilities, and
sone of the units actually lack space for toilet facilities, depending
on the purpose it was originally intended to serve. FRA believes that
it would create great financial hardship for these entities to require
sanitation retrofits or new | oconotive purchases. Sone of the small
operators mght sinply opt out of the nmarket, and for others, the

di version of funds could create safety problens el sewhere. Therefore,
FRA proposes this exception to ensure that the proposed sanitation
standards do not give rise to additional safety concerns or destroy

ot herwi se productive business concerns. However, the dass IIl railroad
carriers that choose to avail thenselves of this exception nust provide
or arrange for adequate sanitation facilities, which neans they nust be
avai |l abl e to enpl oyees readily, frequently, and as needed al ong the

ri ght - of -way.

Thi s proposed exception would not permit a ass Ill railroad
carrier to advise enployees to use sanitation facilities at restaurants
and ot her public establishnents that have no busi ness connection to the
carrier. These dass |Il enployers nay not assume that enpl oyees will
locate sufficient sanitation facilities on their owmn. The dass |11
railroad carrier nmust take affirmative action to see that the cab



enpl oyees have frequent access as needed to adequate sanitary
facilities. If it is not possible for the railroad carrier to provide
adequate sanitary facilities along the right-of-way, then it is
expected that the carrier will consult with custoners or other

busi nesses along the route for the specific purpose of garnering access
to adequate sanitation facilities for enpl oyees who nust work in cabs
wi thout sanitation conpartrments. In addition, the dass IIl railroad
carrier must comunicate to enpl oyees the |ocations and, as
appropriate, hours of availability of access to the sanitation
facilities provided by the carrier via custoners or other businesses
along the route. FRA and the Wrking Goup expect that the dass Il
carrier will consider 24-hour railroad operations in these

determ nations, and which facilities will be available during every
work shift.

Par agraph (b) (1) (v) proposes that the | oconotives of scenic
tourist, historic, or excursion railroads, which are not steam powered
whi ch operate on the general system and are otherw se covered by the
| oconotive safety standards set forth in 49 CFR part 229 woul d not be
required to be equi pped with conpliant toilet facilities, so long as
enpl oyees working in these | oconotives have access to appropriate
facilities at frequent intervals during their work shift. The rationale
for this proposal is simlar to the proposed exceptions for Cass Il
entities. The railroads addressed by this paragraph, for the nost part,
have limted profit margins and utilize ol der equi pnent that nmay not
possess sanitation facilities on board. The costs to retrofit these
units woul d adversely inpact the viability of these operations, and on
sone of the present equipnment, nmay not be possible. FRA believes that
so long as the enpl oyees who work on these units are provided
appropriate facilities throughout the course of the work shift, there
woul d be no reason to require these | oconotives to be equipped with
sanitation facilities. FRA invites comment on this, and all other
proposals set forth in the NPRM particularly with respect to | ong-

di stance excursion operations that typically enploy | oconotives already
equi pped with toilet facilities. Finally, it's inportant to note that
representatives of tourist and excursion railroads have suggested that
FRA nodify the language in this paragraph to clarify that the tourist
operator is responsible for providing access to adequate toil et
facilities rather than the railroad owner of the track on which the
tourist organization travels. FRA believes that this woul d be advisabl e
inthe final rule, and invites cooment on it now.

It isdifficult to define with specificity the terns " "ready
access'' and " “frequent intervals,'' which are used in paragraphs
(b) (1) (i)-(b)(1)(v) of this section of the NPRM FRA and the Wrking
G oup spent a great deal of tine discussing the terms and the concepts
they infer. Al struggled with appropriate | anguage that woul d capture
the concepts accurately and still provide sufficient flexibility to
accommodat e the changeabl e nature of railroad operations. The Wrking
G oup discussed establishing specific tinme periods or distances
travel ed that mght equate to a satisfactory and concise definition of
these terms. However, nenbers of the Wrking G oup recogni zed that
i ndi vidual s' access needs vary greatly from person-to-
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person and from day-to-day. Further, the Working Group noted that it
may take 5 hours to traverse 5 mles on a given day, depending on
traffic, weather, load, and other considerations. Therefore, the
Working Goup rejected the notion of a hard and fast tinme or mleage
limt as an appropriate solution to this question

Instead, the Working Group offered an expl anati on of the concept of
adequate access to sanitation facilities, where | oconotives covered by
these exceptions are not equipped with a toilet facility: The crew
nmenbers woul d have i nmedi at e accommodati ons nade by the | ocal railroad
carrier officials on reasonable denand or need by a crew nenber to
provide access to a railroad carrier's sanitation facilities at
frequent intervals during the course of their work shift. As used here
the term i medi ate accommbdations'' means that the enpl oyer woul d
begi n the process of providing access to sanitation facilities when the
enpl oyee requests it

The general principle that FRA and the Wrking Group intend to
capture with these ternms is that enpl oyees woul d have access to
sanitation facilities, as the need arises, that are |ocated in close
proximty to the work site, and that are owned or operated by the
railroad carrier. In many circunstances, these ternms sinply nmean an
enpl oyee coul d disenbark froma |l oconbtive in a yard, use a toilet in a
nearby building, and then return to the | oconotive cab. However, if
enpl oyees work in renote |ocations where sanitation facilities do not
exist, the railroad carrier would be required to provide enpl oyees with
alternate transportation to a nearby site, in order to nake use of one
of the proposed exceptions |isted above. These ternms follow the logic
of the OBHA standards and recent interpretation, which place priority
on access as the need arises. This principle is inportant because of
the adverse health effects that nay occur if access is denied. Al so,
this principle enhances an enpl oyee's ability to focus on the work
bei ng done, and inproves the likelihood that safe train novenents will
occur.

It is inmportant to note that each of these exceptions would require
the carriers to provide facilities that ~“neet otherw se applicable
sanitation standards.'' Wth this | anguage, FRA intends that the
alternate sanitation facilities offered by the carrier nust neet the
standards for sanitation equi pnent and servicing that apply to that
wor kpl ace. For instance, if the alternate facility is located in an
office building along the right-of-way that falls within the authority
of OSHA for purposes of sanitation, FRA expects that the carrier will
ensure that those OSHA standards concerning the presence and condition
of toilet and washing facilities will be met. If this proposed standard
is adopted as a final rule, FRA would be exercising jurisdiction over
cab enpl oyee access to sanitary facilities, specific sanitation
equi pnent on rolling stock, and the servicing and use of that equi pnment
on rolling stock. FRA does not intend to oust OSHA' s existing authority
with respect to sanitation equipnent, or its naintenance, where it
exi sts el sewhere.

Par agraphs (b)(2)(i) and (b)(2)(ii) propose tenporary exceptions to
the requirenent of a toilet facility that conforms with the proposed
definition of toilet facility, until those nonconformng toilet
facilities have been replaced with conpliant ones. Paragraph (b)(2)(i)
addresses a specific type of toilet facility that a dass | railroad
carrier possesses on approxi mately 500 | oconotive units. This toilet,



referred to as a ""Bogan,'' is simlar to portable toilets that are
often used at outdoor events, where the need for nobile, basic toilet
facilities exists. This toilet, which does not neet the requirenments of
the proposed definition for toilet facility, has no flush nechani smand
sinply permts waste to flowto a tank below the toilet seat for
storage, treatnent, and periodic disposal. Chenmicals are placed in the
storage tank to treat the waste and mninm ze odors that woul d ot herw se
accunul ate. Mai ntenance of these toilets may be a greater chall enge
than is the case with nore contenporary technol ogy, and failure to
properly maintain themcould result in unacceptable conditions

The dass | railroad carrier owner of the Bogan toilets is
replacing these units as they becone defective, and is retiring themas
the | oconotives on which they are situated are retired. The Bogan
toilets are being replaced with toilets that incorporate advanced
technol ogy. For that reason, the Wrking G oup recommended that FRA
permt these toilets to remain in use until they are retired by the
railroad carrier as part of the railroad carrier's retirenent plan. The
proposed rule text permits the Bogan toilet to remain in service on
this dass | railroad carrier until they become defective or are
replaced with conform ng units, whichever occurs first. Al though FRA
woul d prefer nore nodern systens in place on all |oconotives, FRA is
not presently aware of an immnent, serious safety or health risk
associated with this type of unit that woul d nandate i medi ate renoval
G ven the costs associated with toilet retrofit and the railroad
carrier's own plan to replace the units, FRA believes that in this
i nstance an exception is appropriate. Finally, it is inportant to note
that this carrier objects to and disagrees with any inference or
statenent that the current systens in place are inadequate or are not
properly maintai ned.

As witten, this exception would apply only to the dass | railroad
carrier that FRA knows possesses these toilet systens. FRA is unaware
of any other railroad carriers that utilize this toilet. However, FRA
requests comrents fromthe industry as to whether this systemexists on
other properties, and if so, what plans those enployers nay have for
retiring or replacing the toilets. If the systemis nore preval ent than
FRA now believes it is, final rule text |anguage may need to be altered
to accommpdate the use of the systens on those properties. In naking
this determ nation, FRA would consider a variety of factors, including
the nunber of toilets involved, the operational characteristics of the
railroad operations in which the toilets are used, the prograns the
enpl oyer has in place to retire or retrofit the toilets, the economc
status of the railroad carrier involved, and the effectiveness of the
exi sting mai ntenance and servicing programfor the toilet. As is stated
above, FRA wishes to restrict and eventually elimnate the use of
toilets that do not neet the definition of toilet facility proposed in
this NPRM In connection with this exception and the exception set
forth in paragraph (b)(2)(ii) below, it is inportant to note that
certain enforceable state standards may require flush toilets for cab
enpl oyees, and the final standard FRA issues in this proceedi ng woul d
preenpt those standards. Therefore, FRA wi shes to nmake every effort to
m nimze the use of non-flush systens in this proceeding. Cearly, FRA
and the Wrking Goup have no desire to issue or recommend standards
that ultimately permt the use of systens that are nore rudinentary
than those permtted by existing state standards. However, FRA



under stands that certain accommopdati ons nmay be necessary in the short
termin order to achi eve that goal

Paragraph (b)(2)(ii) addresses a simlar situation that exists on
another dass | railroad carrier, in which the toilet facility in place
on a najority of the carrier's | oconotives does not conply with the
proposed definition of toilet facility. These toilet facilities utilize
carrier-provided plastic liners to collect human waste; these liners
are then seal ed, placed in seal ed waste containers, and delivered by
t he
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enpl oyees to the carrier for disposal. A though the carrier believes
that this system adequately addresses sanitation needs for cab

enpl oyees, concerns about the system have been rai sed by enpl oyees,

| andowners al ong the right-of-way, and certain State agencies. Further
as the carrier recogni zes, proper admnistration of this systemoff the
carrier's horme lines sonetimes is not practicable, and " power
sharing'' arrangenents in the railroad industry are grow ng. FRA agrees
that this systemshould be retired, but also recognizes the significant
capital and | abor costs associated with a massive retrofit canpaign
The carrier has initiated a replacement programin which approxi mately
30 |l oconotives per nonth are being retrofitted with new toil et
facilities that would satisfy this proposed rule. In addition, this
carrier has decided not to deliver |oconotives with the older toilet
facilities in the lead position to other carriers in interchange, and
this proposal would incorporate that restriction for the period of
retrofit. Finally, this carrier has stated its intention to nmake every
reasonabl e effort to place conpliant |oconotives in the | ead position
on its system wherever possible. This sort of consist nanagenent
commtnent is sonetines difficult to achieve, given the conpeting
priorities that other safety requirenents and safety risks present.
However, FRA and the Wrking G oup are satisfied at this point in tine
that the retrofit programand the carrier's conmtnent to place

| oconotives with conpliant toilets in the | ead where possible, is the
best solution to the problem presented. Based on the nunber of units in
need of retrofit, FRA and the Wrking Group estimate that all of the
carrier's loconotives are capable of being in conpliance with the
proposed sanitation standards by July 1, 2003. Therefore, based on al
information currently avail able, FRA proposes to permt the d ass
railroad carrier to operate |oconotives in the |lead position onits
lines with non-conpliant units until July 1, 2003. After that date, al
lead units would be required to possess conpliant toilet facilities.
Finally, it is inmportant to note that this carrier objects to and

di sagrees with any inference or statement that the current systens in
pl ace are i nadequate or are not properly maintained.

As witten, this exception would apply only to the dass | railroad
carrier that FRA knows possesses these toilet systens. FRA is unaware
of any other railroad carriers that utilize this toilet. However, FRA
requests comrents fromthe industry as to whether this systemexists on
other properties, and if so, what plans those enployers nay have for
retiring or replacing the toilets. If the systemis nore preval ent than
FRA now believes it is, final rule text |anguage may need to be altered
to accommpdate the use of the systens on those properties. In naking



this determ nation, FRA would consider a variety of factors, including
the nunber of toilets involved, the operational characteristics of the
railroad operations in which the toilets are used, the prograns the
railroad carrier has in place to retire or retrofit the toilets, the
econom c status of the railroad carrier involved, and the effectiveness
of the existing nai ntenance and servicing programfor the toilet. As is
stated above, FRA wishes to restrict and eventually elimnate the use
of toilets that do not neet the definition of toilet facility proposed
in this NPRM However, FRA understands that certain accommobdati ons may
be necessary in the short termin order to achi eve that goal

Wth respect to paragraphs (b)(2)(i) and (b)(2)(ii), it is
inportant to clarify that the proposed exceptions relate only to the
type of toilet facility in use. The other proposed requirenents set
forth in this NPRMwould apply to these railroads and their equi pnent
according to their terms. For instance, the requirenents set forth in
paragraphs (a)(1)-(2), and (a)(4)-(6) would apply to these | oconotive
units. Simlarly, section 229.139, which relates to servicing and
operative equi pnent, would require the units covered by paragraphs
(b)(2)(i) and (b)(2)(ii) to operate as intended and be located in
sanitation conpartnents that are ventilated and free of debris and
wast e.

Par agraph (c) of section 137 would prohibit a railroad carrier from
placing a loconotive with an unsanitary or defective toilet facility in
the lead position. This determ nation would be nmade as of the tinme of
the daily inspection required by 49 CFR Sec. 229.21. En route failures
that occur after the daily inspection would i npose no burden on the
railroad carrier, until the next daily inspection is due. However
according to Wrking Group nenbers, the current railroad practice with
respect to en route toilet failures involves noving defective toil et
units into a trailing position, where it is possible to do so. Al though
t he NPRM does not require such novenent, the enhanced focus on
sanitation facilities that will naturally occur as a result of this
standard shoul d increase the likelihood that the practice will
proliferate. In addition, Wrking Goup nenbers stated that currently,
enpl oyees may require changes in train consist where inmnent safety
hazards are present. Nothing in this proposal would alter that process

The requirenent set forth in paragraph (c) reflects the fundanenta
need to provide enployees with a clean, safe workplace. It is
inconsistent with noti ons of decency and the m ni numrequirenments for
wor kpl aces in other industries to expect enployees to work effectively
and safely if unsanitary waste or deplorable odors are present. The
Worki ng Goup agrees with this principle and believes that the proposed
standard in the NPRMis appropriate for the railroad industry.

In order for a loconotive to be placed or remain in the | ead
position as of the daily inspection, all aspects of the toilet facility
nmust be operating as intended and it nust be clean. The chemcal s
required by certain systens nust be supplied in the appropriate anmount
so that the toilet will operate as intended; if the systemcalls for
antifreeze, it nust be present during winter nonths to prevent
freezing; any integral flush nechanisns or sensors nust operate as
intended; and all conponents of the systemintended to be present nust
be present.

As di scussed above, FRA has proposed definitions for the terns
‘unsanitary' and “sanitary' to assist the industry and FRA inspectors



to determne conditions that are nonconpliant. FRA believes that nost

i ndi vidual s have a general sense of conditions that would constitute
unsanitary facilities, and FRA inspectors would utilize that sensible
approach to enforcing this standard, but the definition should provide
additional clarity to that process. As for nandating specific servicing
requirenents, FRA and the Wirking Group currently believe that the
railroad carriers, in consultation with their |abor forces, are in the
best position to determ ne when toilet facilities nmust be enptied and
cl eaned. These decisions are based on a variety of factors, including
degree of use, length of trip, weather conditions, size of crew, and
the specifications of the systemin place. However, FRA nmay consi der
adopting nore specific requirenments for servicing the toilets, due to
concerns that have been raised by railroad enpl oyees, and this issue is
di scussed in greater detail bel ow.

In discussions with nenbers of the Wirking Group subsequent to the
last Worki ng G oup neeting, sonme of the carriers rai sed concerns about
the difficulties of providing a substitute | oconotive that possesses a
sanitary, operable toilet facility on branch Iines in renote |ocations
The carriers stated
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that in renmote areas, there may be only one | oconotive available and if
it does not conply with the sanitation standards as of the daily
i nspection, the crew could not nove the | oconotive for repair or to
anot her | ocation where additional units would be avail able. Presumably,
the crew would have to wait for a conpliant |oconotive to arrive at the
renmote location, and this would give rise to other issues, such as
hours of service restrictions, traffic problens, and the availability
of sanitation facilities. Therefore, this NPRM contains an exception to
the requirenent set forth in paragraph (c) for branch |ines where
| oconotives with defective or unsanitary toilet facilities as of the
daily inspection may be |ocated and the facilities cannot be repaired
cl eaned, or switched with another, conpliant |oconotive. Although this
situation is probably rare, FRA and the Wrking Goup believe it woul d
be prudent to craft an exception to cover this scenario. The proposa
includes this exception, but we invite comrent from nenbers of the
i ndustry on whether the | anguage could be refined further to nore
artfully capture the narrow i nstances in which the exception is
intended to apply. Conventional industry |anguage nmay use the term
““branch line'' where it has broad neaning and application, and FRA
does not wish to insert that broader neaning here. The exception is
intended to cover renote |locations where traffic is limted, and FRA
invites comment on how the | anguage m ght be inproved to state this
clearly. Paragraph (c)(i) sets forth all of the conditions that nust be
present in order for the railroad to utilize this exception and
continue to use the | oconotive

--The defective or unsanitary condition nust be discovered at a
| ocation where there are no other suitable (i.e., has sufficient power
to conplete the haul) |oconobtives available for use, it isn't possible
to switch another |oconotive into the |ead position, or which is not
equi pped for repair or cleaning

--The | oconotive, while nonconpliant, didn't travel through a
| ocation where it coul d have been cleaned, repaired or switched with a



conpliant |oconotive since its last required daily inspection

--Upon reasonabl e request, the carriers nust arrange for access to
toilet facilities for enpl oyees assigned to work on the | oconotive
during the tine they nmust work on it;

--If unsanitary conditions exist, the sanitation conpartnent door
must be closed and sufficient ventilation provided to the cab
conpartnent so that enployees aren't exposed to strong, persistent
chem cal or human waste odors sufficient to deter use of the facility
or to give rise to a reasonable concern with respect to exposure to
hazar dous funes; and

--The | oconotive nust be repaired, cleaned or switched with a
conpliant unit at the next daily inspection or the next |ocation at
whi ch such service can take place, whichever occurs first.

It is inmportant to note that this exception cannot be used where a
second | oconptive exists, but it also contains a defective or
unsanitary sanitation conpartnent. The proposed rul e does not encourage
deferral of necessary mai ntenance and cl eani ng where | oconotives can
reasonably be expected to be pressed into service as |lead units at any
tinme. This proposed exception is available only where there is just one
| oconotive available and it possesses a defective or unsanitary
sanitation conpartnent, or where there is no additional track to use to
facilitate switching a conpliant |oconotive into the |Iead position, and
all of the other conditions |isted above and in the rule text are
present. Sone nenbers of the Wrking G oup expressed concern about how
this exception mght play out when push-pull service is in use on a
branch line. FRA invites comment on this issue fromthe industry. FRA
does not believe that the proposal woul d be unworkabl e in push-pul
service, but asks interested parties to discuss any difficulties that
m ght ari se.

It is also inportant to note that to use this exception, the
proposed rule requires the railroad carrier to arrange for access to a
toilet facility outside the | ead | oconotive, upon reasonabl e request of
an enpl oyee assigned to work onboard the | oconotive. Wile it renains
the responsibility of the railroad to provide access to a toilet
facility, in nost cases, FRA expects access will be achieved by a neans
as sinple as the crew making use of a toilet facility at a known pl ace
of business, such as a restaurant, that is regularly frequented by the
crew during their breaks. On the other hand, access to a toilet
facility outside the | oconotive that neets otherw se applicable
sanitation standards may not be available to the crew during the work
shift for reasons such as personal safety while not on railroad
property or sinply that the tinme required for an enployee to walk to a
toilet facility may inpede railroad operations. In such situations, the
railroad may neet a reasonabl e request by providing transportation to a
toilet facility during the work shift. This concept is distinct from
the ot her exceptions in paragraph 137(b) of the proposed rule that use
the terns ~“ready access to carrier-provided sanitation facilities
outside of the |oconotive, that nmeet otherw se applicable sanitation
standards, at frequent intervals during the course of their work
shift."" In view of the fact that the branch line situation typically
invol ves renote | ocations where "~“ready access'' may be unavail abl e and
shoul d occur rarely, the proposed rule would inpose a different
standard than is required in other operational settings.

Par agraph (d) of section 137 provides that if a railroad carrier



determines that a toilet facility is defective or unsanitary at the
tine of the daily inspection, the carrier may utilize the unit in a
trailing position. However, if the unit is subsequently used to haul
enpl oyees, the unit nmust be cleaned prior to occupancy and defective
toilet facilities nmust be clearly marked as unavail able for use. This
paragraph and others that follow establish the requirenent that
occupi ed | oconotives shoul d not expose enpl oyees to unsanitary

condi tions. FRA recogni zes that | oconotive toilets periodically

mal function. The railroad carrier should not be penalized for these
events, and under prescribed circunstances, should be able to utilize
the avail abl e power in the equi pnent. However, the railroad carrier
nmust mini mze enpl oyee exposure to the hazards of untreated waste and
other unsanitary conditions. Therefore, the carrier should clean any
trailing units if they will be occupied, and nust nark defective toilet
facilities so that enployees understand the toilet facility cannot be
used.

During this process, the Wrking Goup did not believe it necessary
to recommend specific requirenents for identifying defective sanitation
units, and FRA sees no reason to do so either. The Working Group will
reassenbl e to consider comments to this proposed rul e and devel op
recommendations for the final standard, and so nmay reconsider this
issue at that tine. Currently, sone carriers use a red tag to indicate
def ective conditions, and sone railroads tape the toilet seat so that
it cannot be used. Either nethod, and others that nmay be in use, are
sufficient, so long as a reasonabl e person entering the cab would
understand that the toilet facility is defective and should not be
used.

Par agraph (e) proposes that when it is determned during the daily
inspection that a road | oconotive toilet facility is defective, but
sanitary, the railroad carrier nmay nove the | oconotive into switching
or transfer train service for a very brief period of tine, consistent
with the requirements for that service
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as di scussed above. The unit nay be used in this service for a period
not to exceed 10 days, at which tine it nust be repaired or used in
trailing position. If the railroad carrier chooses to utilize the
equi pnent in this manner prior toits repair, the carrier nust clearly
mark the defective toilet facility so that a reasonabl e person would
know not to use the toilet facility. The Working Goup and FRA do not
expect the railroads to reassign | oconotives fromroad to yard service
solely for the purpose of circunventing any part of this regulation
FRA understands that there are overriding incentives for railroads to
keep road units with defective toilets in trailing road service unti
the next periodic inspection, rather than reassigning themto yard
service. [It is also inportant to note here that this 10-day period nmay
be shortened due to the fact the carriers may not need this anmount of
tine to nake effective repairs. See the discussion for proposed
requirenent for section 229.139(d) below for a nore detail ed discussion
of this issue.]

Paragraph (f) of this section proposes that if the railroad carrier
di scovers during the daily inspection that a | ead | oconotive is not
equi pped with sufficient toilet paper, washing facilities, or a trash



receptacle, the carrier nust equip the unit prior to departure. This
proposal reflects FRA's belief that it would be unwise to require a
railroad carrier to change the consist nakeup due to a lack of toilet
paper, washing facilities, or a trash bag. However, FRA believes these
items would be relatively easy to locate and supply to cab crews, and
so shoul d be provi ded before any enployee is expected to depart.
Therefore, the railroad carrier nust sinply equip the |l oconotive with
these items prior to departure. As FRA understands present railroad
practice, nost railroad carriers supply these itens to cab enpl oyees as
they begin their work shift, and so this proposed requirenent shoul d
not inpose excessive burdens on the industry.

Par agraph (g) proposes that when it is discovered during the daily
inspection that the sanitation conpartment ventilation is defective,
the carrier nust repair it prior to departure, or place the |oconotive
intrailing position, in switching service consistent with the
requi renents of paragraph (b)(1)(ii), or in transfer service consistent
with the requirements of (b)(1)(iii). As discussed earlier, the
rationale for permtting this usage when the ventilation systemis
inoperative, is that trailing units are typically unoccupied, and so no
harm woul d cone fromutilizing the | oconbtive in that position. In
addi tion, the exceptions set forth in section 137(b)(1)(ii) and (iii)
require the carriers to provide access to adequate facilities
el sewhere, and so enpl oyees woul d be using ventilated facilities in
t hose ci rcunst ances.

Par agraph (h) of section 137 provides that if the sanitation
conpartnent is not equi pped with a door that closes when pulled shut as
of the daily inspection, the door nust be repaired prior to departure
or the loconotive nmust be noved fromlead position to trailing
transfer service, or switching service. In addition, this paragraph
proposes that if the nodesty lock, required to be present in order to
prevent unintended intrusion, is defective as of the daily inspection
the loconbtive may renain in use in the lead so long as the lock is
repaired by the date on which the next 92-day inspection. [See
di scussion for section 229.139(e) below.] The rationale for this
proposed paragraph is that the first priority for cab enployees is to
have the benefit of a door that closes while using toilet facilities,
for each assignnent in a lead | oconotive in use. Therefore, the door
nmust close as designed, as of the daily inspection. So long as the
conpartnent door closes as it should, a unit with a defective nodesty
lock may remain in service until the date on which the next 92-day
i nspection would be required. FRA believes that affirm ng an enpl oyee's
expectation of privacy while using toilet facilities will contribute to
appropriate use of the facilities and consequent good health, and that
this proposal acconplishes that end effectively. The proposal bal ances
| egitimate enpl oyee privacy needs, by requiring a door that closes, and
the legitimate difficulties associated with making use of a | oconotive
while nmoving it to the correct repair facility, by permtting the
|l oconotive with a defective nobdesty lock to remain in service for a
limted time period.

Paragraph (i) provides that all |oconotives which are equi pped with
atoilet facility on the effective date of the final sanitation rule,
must retain and maintain those toilet facilities, even where the
| oconotive units mght be relegated to switching service or transfer
train service, where toilet facilities are not always required by this



proposal. There is a small exception to this proposed requirenent,

whi ch invol ves cabs that are not occupied. Wiere a railroad carrier
downgrades a | oconotive to " “hooster'' or ““slug'' service, renoving
many of the interior appurtenances, so that the unit is no | onger
intended to be occupied in novenent, the carrier nmay al so renove the
toilet facility. FRA strongly believes that this proposed paragraph is
necessary to ensure that enployee protections in the area of sanitation
are not dimnished as a result of this rulemaking. It would be ironic
and unwise if FRAinitiated a rulenaking, in consultation with industry
representatives, to i nprove enpl oyee working conditions and railroad
safety, which ultimately resulted in a workplace that was nore
hazardous to enpl oyees and railroad safety. Based on the proposed
exceptions for switching and transfer train service, sone railroad
carriers mght opt to renove toilet facilities in units being used in
that service, to avoi d nai ntenance and servicing costs. FRA proposes
here to elimnate that alternative. Railroad carriers nust retain
toilets in equipped units in order to provide the nost accomodati ng
access to sanitation facilities avail able--an operable toilet on board
the loconptive. Clearly, atoilet facility on the |oconotive is
preferable to one along the right-of-way. Enployees can utilize it as
the need arises, which dimnishes the risk of health problens. They
woul d not be forced to | eave runni ng equi pment on the track or sl ow

pl anned operations, which can create safety risks. A so, as ol der

| oconoti ves cascade down to the dass Il railroads carriers, this
proposal enhances the likelihood that small entities will inherit

| oconotives equipped with toilet facilities.

Par agraph (j) proposes that all new | oconotive purchases nade
subsequent to the effective date of this rule, with two narrow
exceptions, nmust include a toilet facility accessible to cab enpl oyees
wi t hout wal ki ng outside. The design may require wal ki ng out of the cab
into other conpartments of the | oconotive, but wal king outside to use
the toilet is disfavored. This paragraph reflects FRA's desire that al
cab enployees will work in a |loconotive equipped with a toilet facility
in the future

The two narrow exceptions to this proposed requirenent relate to
switching units that are built exclusively for sw tching service and
commut er | oconotives designed exclusively for commuter service. Wth
respect to the switching service exception, the Wrking Goup and FRA
recogni ze that these units that are created exclusively for yard
service, and are often too snmall and oddly shaped to accomodate a
toilet facility. Al so, because of their size and configuration, these
units are not used on |long hauls over the road on which enpl oyees woul d
clearly need toilet facilities in the cab. Under all circunstances,

t hese
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units would be used in yard service, where railroad carrier-provided
sanitation facilities exist along the right-of-way, and are avail able
for enployee use. New units used in transfer train service would be
required to be fitted with toilet facilities.

Simlarly, the Wirking G oup and FRA presently believe that
commut er operations provide cab enployees with sufficient access to
sanitation facilities, along the right-of-way and el sewhere on the



train. Therefore, FRA believes that the new construction requirenents
proposed in this paragraph need not include commuter |oconotives.

Wth this requirement, FRA does not wish to chill innovation in the
desi gn of new equi pnent, but believes that toilet facilities should be
located in close proximty to cab enployees in |ead | oconotives,
switching service, and transfer train service. Menbers of the industry
agree that this proposal is appropriate

Final Iy, paragraph (k) requires that where the washing systemin
place on the |l ead | oconotive includes the use of water, the water nust
be potable. This proposed requirenent is consistent with the principle
t hat nonpotabl e water shoul d not be used by hunmans for persona
cleanliness, due to bacteria that nay be present. As discussed above,
railroad carriers may use waterl ess soaps, now avail able comercial ly
whi ch woul d not require water; they may use bottled water that is
potable; or they may use water in holding tanks located in the toil et
conpartnent, so long as it nmeets the safe drinking water standards.

Section 229.139 Sanitation, Servicing Requirenents

Section 229.139 proposes mni mum servicing standards to ensure that
sanitation conpartnents in occupied | oconotives are not unsanitary or
def ective. Paragraph (a) states that the railroad carrier nust service
the sanitation conpartnents of |ead | oconotives in use so that they are
sanitary. This proposed requirenent neans that the floors, toilet
facility, and washing systemnust be free of trash and waste. It is
reasonabl e to expect that, as a | oconotive is used, sone anobunt of dust
and trash woul d accunul ate. However, in order to neet the requirenents
of paragraph (a), the trash nmust be renpbved at regular intervals, and
used, soiled paper products or human waste nay not be present on the
floor.

Par agraph (b) of section 139 requires that all conponents required
by paragraph (a) of section 137 for the | ead | oconotive nust be present
consistent with the requirenments of sections 137 and 139, and nust be
nmai ntai ned so that they operate as intended. In this NPRM FRA does not
di ctate when and how railroad carriers nust enpty, clean, and service
toilets. Menbers of the Wirking Goup advised FRA that these decisions
vary greatly fromproperty to property, and depend on weat her
condi tions, degree of use, and the toilet systemin place. These
menbers further advised that a federal standard that established
specific thresholds and tinme linmts could result in unnecessary costs
for sonme entities, and could actually reduce the level of safety and
sanitation on others. Based on that infornmation, FRA proposes |anguage
that requires each railroad carrier to develop an effective servicing
programthat suits the traffic, use, weather, equipnent and ot her needs
of the systemso that cab enpl oyees are not exposed to full toilet
bow s, m ssing seats, offensive odors, frozen units, dirty floors,
ineffective ventilation systens, or any other condition that can
reasonably be deenmed unsanitary.

Fol | owi ng the Working Group's final nmeeting on sanitation and after
FRA initially fornulated this NPRM a | abor organi zati on subm tted
information to FRA concerning a toilet systemprevalent in the industry
that utilizes a bacteriological treatnent system Wen this system
functions as intended, water (with no biohazards remaining) is
di scharged to the track structure. The comenter alleges that this



system nay expose enpl oyees along the right-of-way to untreated human
waste, or to substances that are otherwise harnful if the railroad
carrier fails to service the toilet properly. This toilet neets the
proposed definition of toilet facility, and presunmably woul d conti nue
to exist in large nunbers throughout the industry after publication of
any final rule in this proceeding. The regul ations of the FDA
di scussed above, prohibit the discharge of untreated waste from
railroad equi pnent placed in service after July 1, 1972, and permt the
di scharge of waste that has been suitably treated to prevent disease.
The bacteriological toilet systemat issue neets the requirenents of
this FDA standard, so long as the systemis being serviced and
nmai ntained to operate as intended. Based on the infornation provided
concerning instances in which railroad enpl oyees al ong the right-of -way
may be placed at risk if this systemis not nmintained properly, FRA
wi || consider whether nore specific servicing requirenents are
necessary in the final rule.

For instance, FRA could require that all railroads follow a
nmai nt enance programfor each of the toilet systens in service on their
property for the purposes of the servicing requirenents in section 139
FRA could sinply establish a requirenent that all railroads follow the
manuf acturer's nai ntenance programfor the toilet systemin use
Alternatively, FRA could establish a requirenment that each railroad
woul d devel op a mai ntenance programto neet appropriate effectiveness
nmeasures for each part of the toilet system For exanple, to work
properly, the aerobic bacteriological treatnent toilet systempresently
enpl oyed by sone carriers requires that, first, the treatnment renain
aerobi c, and second, that bacteria be killed as the effluent exits the
system Al though other chemcals or technol ogy nmethods nay be avail abl e
in the future, presently, this second step is perforned through the use
of chlorine. As the aerobic bacteriol ogical process nust remain intact
and not go septic, converting to anaerobic conditions, clear
effectiveness indicators are required. Indicators that the process is
no longer intact include very strong, putrid odors; observance that a
full treatnent tank will not drain; or large air bubbles returning to
the toilet bow via the waste flap following the flush cycle. To ensure
the effectiveness neasure of a railroad' s maintenance of the whol e
aerobic bacteriological treatnent toilet systemnmay require statistica
sanpling of effluent for live organisns, including the bacteria. FRA
mght also require that, if such a toilet systemceases to function
properly, presenting a risk that untreated waste m ght be discharged to
the track, the unit nmust be plugged to prevent any such | eakage in
order to be used in a trailing position pending servicing. FRA seeks
comrents fromall industry menbers on these proposals, the rule text
| anguage set forth in the NPRM alternative | anguage that woul d
effectively elimnate the risks that enpl oyees al ong the right-of-way
may face, and any other hazards that may exi st which FRA has not
addressed in this paragraph. FRA notes that a perfornmance-oriented
approach to this issue is preferred by FRA and others in the Wrking
G oup. However, FRA needs nore information to determ ne how successfu
i npl enentati on of a perfornance-oriented approach could be nonitored.
FRA seeks comments on the issues and options associated with this type
of toilet system These coments will be considered by the Wrking
G oup prior to issuance of a final rule.

Par agraph (c) of section 139 proposes that any unit used in



swi t chi ng servi ce,
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transfer train service, or in the trailing position that is equi pped
with a toilet facility, nust be sanitary if the |oconobtive is occupied
This requirenent woul d address those units that might fall within the
exceptions proposed in sections 229.137(b)(1)(ii) and (b)(1)(iii)
because of the operations they are engaged in, but nonethel ess possess
atoilet facility on board. If that is the case, enployees may opt not
to use the toilet facility, preferring to utilize other facilities
along the right-of-way. However, carriers nmust not expose these

enpl oyees to unsanitary conditions while they are in the units
Therefore, the toilet facilities nay actually be defective while the
unit is occupi ed, but they cannot be unsanitary.

Par agraph (d) proposes that where a | oconbtive is equipped with a
toilet facility that has becone defective, and the | oconotive is
utilized briefly in switching or transfer train service consistent with
the requirenents of sections 229.137(b)(1)(ii) and (b)(1)(iii), the
railroad carrier nmust mark the toilet facility as defective. The
|l oconotive with the defective, but sanitary toilet facility, can be
used in switching or transfer train service for a period not to exceed
10 cal endar days fromthe date on which it becane defective, at which
tine it nust be repaired. However, the facility nust renmain sanitary in
this short period while it is occupied. The date on which the toilet
facility became defective nmust be noted on the daily inspection report,
so the unit will be repaired within the prescribed tinme period. The
carriers may need to institute new internal procedures to ensure that
these defects are corrected within the required tine frame, because (as
sone nenbers of the Wirking Group have suggested), defects that need
not be repaired on a daily basis, as section 229.21 requires w th many
def ective conditions, may be forgotten. This proposal would anmend
section 229.21(a) and (b) to permt the railroads to record repairs
made el ectronically, rather than on the daily inspection report.

Several carriers noted that they currently enploy an el ectronic
tracki ng systemof defects and repairs, and would like to include
viol ati ons of sections 229.137 and 229.139 in the existing electronic
program FRA wishes to facilitate this process, and so long as the
systemis capabl e of being audited, FRA does not believe it is
necessary to regulate this internal mechanismwth great specificity.

During this 10-day period, the exceptions set forth for swtching
and transfer train service would apply, and so the carrier would be
required to provide the cab enpl oyees affected access to sanitation
facilities to neet otherw se applicable sanitation standards. [As
di scussed previously, these defective units nmay also be utilized in
trailing position where there is less likelihood that enployees will be
affected at all.]

Requiring that these defective units can remain in service for a
period not to exceed 10 cal endar days, at which tinme they nust be
repaired or used in trailing position, is consistent with FRA's and the
Working Goup's desire to preserve opti numaccess to sanitation
facilities where they currently exist. If a loconotive is equipped with
atoilet facility, FRA recognizes that it nay becone defective and yet
the | oconotive can continue to operate wi thout jeopardizing the



enpl oyee's health. However, the toilet facility should not be all owed
to remain defective indefinitely. The Wrking Goup and FRA do not
expect the railroads to reassign | oconotives fromroad to yard service
solely for the purpose of circunventing any part of this regulation
FRA understands that there are overriding incentives for railroads to
keep road units with defective toilets in trailing road service unti
the next periodic inspection, rather than reassigning themto yard
service

The 10-day period was selected as a result of Wrking Goup
di scussions, in which the carriers noted that a period of 10 days may
be required to get appropriate parts needed for repair to renote
| ocations where these defective units nay be situated. However, in
subsequent discussions, the carriers indicated that they would |ikely
haul the defective units to repair facilities, rather than wait for
parts to be sent to renote locations. Also, Wrking Goup nenbers have
stated that, in sone instances, the carriers would only need additiona
tinme to nake yard novenents so that a conpliant | oconotive can repl ace
the defective one. Therefore, FRA is considering reducing this 10-day
tine period to accurately reflect what woul d be reasonabl e gi ven
preval ent practice. FRA invites comment on this issue frominterested
parties concerning the tine needed to haul units for repair, the tine
needed to replace the defective unit with another in the yard, and the
extent to which those practices will occur

Par agraph (e) proposes to require the railroad carrier to repair a
def ective nodesty lock prior to the next 92-day inspection that the
|l oconotive is subject to, pursuant to the requirenents of part 229
This proposal was recommended by all nenbers of the Wrking Goup and
bal ances the privacy concerns that led to the nodesty | ock requirenent,
agai nst the industry's interest in keeping otherwise fit |oconotives in
service. FRA believes that this proposal reaches a reasonabl e
accommodat i on of both ai ns.

In addition to the foregoing issues, the Wrking G oup di scussed
bl ue signal protection for railroad enpl oyees involved in the servicing
of the sanitation conpartnent, and the substance of those discussions
shoul d be illum nated here. FRA issued regulations that require
protections for enployees engaged in the inspection, testing, repair,
and servicing of rolling equi pnent, where those activities require
enpl oyees to work on, under, or between equi pnent, and where the danger
of personal injury exists. See 49 CFR part 218. These regul ations state
that " “servicing'' does not include supplying | oconotives with sanitary
supplies. Therefore, enployees engaged in replenishing toilet paper in
the sanitation conpartnent would not be ““servicing'' the | oconotive
for purposes of part 218, and, therefore, would not require blue signa
protection. However, other duties that enpl oyees may be engaged in
relating to the repair, service, nmintenance or enptying of the
loconotive toilet facility likely would fall within the scope of Part
218 and would require the protections set forth there. This
determi nati on nay depend on the toilet systemin place, and so each
railroad carrier nust assess the need for blue signal protection on its
property based on the configuration of the systemin place and the
functions enpl oyees performrelative to it.

Finally, this NPRM does not propose new lighting requirenments for
the sanitation conpartnent. The existing | oconbtive safety standards
already require that "~ Cab passageways and conpartnents shall have



adequate illumnation.'' 49 CFR 229.127(b). This existing requirenent
effectively addresses the need for lighting in the sanitation
conpartnent. The conpartnent nust be illum nated so that occupants can
clearly see all appurtenances, fixtures, and itens present within the
toilet area

Appendi x

FRA plans to revise Appendix B to part 229, Schedule of Gvil
Penalties, to include penalties for violations of those provisions as
set forth in this proposal that will becone part of the final rule.
Because such penalty schedul es are statenments of policy, notice and
comrent are not required prior to their issuance. See U S. C
553(b) (3) (A). Nevertheless, interested parties are
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wel cone to submit their views on what penalties nay be appropriate.
Envi ronnent al | npact

FRA has evaluated this proposal in accordance with its procedures
for ensuring full consideration of the potential environnental inpacts
of FRA actions, as required by the National Environnental Policy Act
(42 U.S.C. 4321, et seq.) and related directives. The regul ati on of
sanitation facilities on | oconotives gives rise to two potentia
environnental concerns. The first relates to the handling of chenicals
used to treat hunan waste while in transit or in storage awaiting
permanent di sposal. These chem cal substances and enpl oyee exposure to
themare currently regul ated by EPA and OSHA, respectively, in order to
prevent degradation of the environnent and harmto enpl oyees. Nothing
in this proposal alters those regul ati ons, which protect the
envi ronnent and enpl oyees fromthe hazards associated with regul ated
chem cal s.

The second concern relates to the disposal of untreated waste al ong
the railroad right-of-way, which would give rise to potential
environnental and enpl oyee health hazards. As FRA understands it,
nearly all loconotives utilize sanitation systens that either treat or
burn the waste on board and rel ease products that do not introduce
environnental or personal safety hazards; or haul the waste in
treatment containers to a site where it is renoved and stored for
approved processing. In any event, regulations promul gated by the FDA
prohibit the release of untreated hunan waste along the railroad right-
of -way, and nothing in this proposal alters that requirenent.
Therefore, FRA has determned that this proposal will not have a
del eterious inpact on the environnent.

Regul at ory | npact
Executive Order 12866 and DOT Regul atory Policies and Procedures
Thi s proposal has been evaluated in accordance with existing

policies and procedures, and determ ned to be non-significant under
both Executive Order 12866 and DOT policies and procedures (44 FR



11034; February 26, 1979). FRA has prepared and placed in the docket a
regul atory anal ysi s addressing the econom c inpact of this proposed
rul e. Docunent inspection and copying facilities are available at 1120
Vernont Avenue, 7th Floor, Washington, DC Photocopies may al so be
obtai ned by subnmitting a witten request to the FRA Docket Cerk at

O fice of Chief Counsel, Federal Railroad Adm nistration, 400 Seventh
Street, SW, Washington, DC 20590.

As part of the regulatory inpact analysis, FRA has assessed
quantitative neasurenents of costs and a qualitative discussion of the
benefits expected fromthe adoption of this proposed rule. Over a
twenty-year period, the Present Value (PV) of the estimated costs is
$75.4 mllion.

The maj or costs anticipated fromadopting this proposed rule
i nclude: the on-goi ng naintenance and servicing of toilet facilities
that are not currently being serviced properly; an increase in the
daily inspection burden to include additional conponents of the
sanitation conpartnent; and providing a separate trash receptacle in
the sanitation conpartnent and the renoval of trash receptacles in
regul ar intervals.

The maj or benefits anticipated frominplenenting this final rule
include: guaranteed access to sanitary facilities; assurance that
toilet facilities are naintained in a clean and sanitary nmanner; and
the assurance that cab enployees will have potable water to use. In
addi tion, railroads should incur sone savings fromhaving a nationa
and uni formregul ati on governing sanitation facilities. In the |ong-
term the FRA should see a decrease in conplaints and correspondence
related to toilet facilities.

Regul atory Flexibility Act

The Regul atory Flexibility Act of 1980 (5 U S. C. 601 et seq.)
requires a review of proposed and final rules to assess their inpact on
smal | entities. FRA has prepared and placed in the docket an Initia
Regul atory Flexibility Assessnent (IRFA) which assesses the snal
entity inpact of this proposal. Docunent inspection and copying
facilities are available at 1120 Vernont Avenue, 7th Fl oor, Washi ngton
DC. Phot ocopi es may al so be obtained by submtting a witten request to
the FRA Docket derk at Ofice of Chief Counsel, Federal Railroad
Adm ni stration, 400 Seventh Street, SW, Wshi ngton, DC 20590

“"Small entity'' is defined in 5 US. C 601 as a small business
concern that is independently owned and operated, and is not doni nant
inits field of operation. The U S. Small Business Adm nistration (SBA)
has authority to regulate issues related to snall businesses, and
stipulates in its size standards that a ~“small entity'' in the
railroad industry is a railroad business "“"line-haul operation'' that
has fewer than 1,500 enpl oyees and a "~ “switching and termnal'’
establ i shnment with fewer than 500 enpl oyees. SBA' s " "size standards’
may be altered by Federal agencies, in consultation with SBA and in
conjunction with public coment. Pursuant to that authority, FRA has
published an interimpolicy which fornmally establishes ~ snal
entities'' as being railroads which neet the Iine haul age revenue
requirenents of a Class Ill railroad. Currently, the revenue
requirenents are $20 mllion or less in annual operating revenue. The
$20 million limt is based on the Surface Transportati on Board's



(STB's) threshold of a ass IIl railroad carrier, which is adjusted by
applying the railroad revenue deflator adjustnent (49 CFR part 1201).
The sanme dollar linmt on revenues is established to determ ne whether a
railroad shipper or contractor is a small entity. FRA proposes to use
this alternative definition of “~“small entity'' for this rul enaking.
Since this is an alternative definition, FRAis using it in
consultation with the SBA and requests public coments on its use

For this rul emaking there are over 550 snall railroads that coul d
potentially be affected by these proposals. FRA estinates that snal
rai |l roads own approximately 3,500 | oconbtives. In addition, the Agency
estinmates that only about one-third of these or |ess possess a toil et
facility. FRA does not expect this proposal to inpose a significant
burden on snall railroads because it provides theman exception from
the requirenent to have a functioning toilet in the | ead occupied
| oconptive, so long as the railroad provi des enpl oyee access to toilet
and washing facilities at frequent intervals.

The inmpacts fromthis proposal are prinarily a result of sone of
the conpliance requirenents for |oconobtives that have functioning
toilet facilities. The nost significant inpacts are from conpliance
items associated with the proposed toilet facility requirenents which
include a trash receptacle in the toilet conpartnent, narking defective
toilet facilities, and the daily inspection requirenents. Mst snal
railroads own | oconotives that never had toilet facilities on them or
previously had themrenoved. FRA estimates that only six percent of the
Regul atory Inpact Analysis' (RIA) total cost over 20 years woul d i npact
smal | railroads.

The proposed requirenent which inpacts snall railroads nost is the
requirenent to provide ready access to appropriate toilet facilities.
FRA has interpreted this requirenent to nmean that snall railroad
carriers nmust arrange for en route access to toilet facilities. The RIA
has estimated that there would be a 2-hour burden per affected railroad
during the first year of inplenentation. This burden is estimated to
cost
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$22,545. The burden for the following years is only 20 m nutes per
railroad per year to nodify the toilet facility arrangenents. FRA
understands that it is common practice today for a dass Il railroads
to conply with the general requirenents of providing ready access.
Currently it is customary for a small railroad to drive out to a
|l oconptive to carry a crew nmenber to sanitary facilities when called.
Hence, the concept of providing ready access to toilet facilities is
not a new or significant burden for nost dass Ill railroads since nost
of these railroads currently provide this service for their |oconotive
cab enpl oyees

The dass Il exenption fromthe requirenent to have a toilet
facility in the lead occupied | oconotive is provided to ensure that
feasible |l ower cost alternatives are provided for the potentially
affected small entities. FRA and the Wrki ng G oup understand the
difficulties of retrofitting ol der |oconotive units and see no reason
to unduly burden snall railroads, so |long as access can be provi ded by
alternative nmeans. The Working Group and FRA believe that this
exception is both necessary and acceptabl e.



The | RFA concludes that this proposed rule woul d not have a
significant econom c inpact on a substantial nunber of small entities
Thus, FRA certifies that this proposed rule is not expected to have a
““significant'' economc inpact on a " “substantial'' nunber of snal
entities. In order to determ ne the significance of the econom c inpact
for the final rule's Regulatory Flexibility Assessment (RFA), FRA
invites comments fromall interested parties concerning the potentia
economi c inpact on snall entities caused by this proposed rule. The
Agency will consider the comments and data it receives, or |ack
thereof, in nmaking a decision on the RFA for the final rule.

Federal i sm

FRA has anal yzed the proposed rule according to the principles of
Executive Order 13132 (" " Federalism'). FRA has determined that this
proposal, if adopted as a final rule, may have federalisminplications
FRA's final sanitation standards would preenpt all state efforts to
regul ate the nature and type of access to sanitation facilities
generally required for cab enpl oyees. Further, FRA's final sanitation
standards woul d preenpt the maintenance of sanitation facilities
|l ocated on board trains. As discussed above, the Loconotive |nspection
Act has been interpreted to occupy the field of |oconotive safety,
including the regul ati on of appurtenances in |oconotives, such as
toilets. Nonethel ess, sone state regul atory bodi es have promul gated and
enforce state standards that require toilet facilities in |l oconotive
cabs. FRA's sanitation standards woul d preenpt those state standards.
FRA believes this regulatory action is warranted, however, based on
principles of interstate commerce and the need for uniformty of
nati onal standards. In addition, sone State agenci es have expressed the
need for federal regulation in this area to provide uniformtreatnent
and to prevent situations in which enployees work w thout sanitation
facilities where the State is powerless to enforce its requirenents,
due to operation of the occupational safety and health and railroad
safety | aws.

Consistent with the requirenents of Executive Oder 13132, FRA has
and will continue to consult with State agencies as this rul enaking
proceeds. This will be achieved prinmarily through the full RSAC
Conmi ttee, which includes representatives of State interests. FRA will
publish a federalisminpact statenent in the final rule that explains
the concerns of the States, a description of the consultations with the
states, and a statenent of the extent to which the concerns of the
States have been net in any final standards that are issued.

Paperwor k Reducti on Act

The information collection requirenments in this proposed rul e have
been submtted for approval to the Ofice of Managenent and Budget
(OVB) under the Paperwork Reduction Act of 1995, 44 U S.C. 3501 et seq
The sections that contain the new infornmation collection requirenents
and the estimated tinme to fulfill each requirenent are as foll ows:

Aver age



tinme Total annual

CFR section Respondent Total annual per
response burden hours Total annual
uni ver se responses (seconds)
(hours) burden cost
229.137(d)--Sanitation--Loco Cdass | &Il 15, 600 noti ces..
90 390 $3, 250
noti ve Defective or railroads.

Unsanitary Toilet Facility

Placed in Trailing Service--
Cl ear Markings--

Unavai |l abl e for Use.

229.137(e)-Sanitation--Locom Cass | &Il 5,200 notices...
90 130 3, 250
otive Defective Toilet railroads.

Facility--d ear Markings--
Unavai |l abl e for Use.

229.139(d)--Servicing--Locom Cass | &Il 936, 000
30 780 19, 500
otive Used in Transfer/ railroads. not ati ons.

Switching Service with
Defective Toilet Facility--
Dat e Defective.

Al estimates include the tine for review ng instructions
searchi ng existing data sources; gathering or naintaining the needed
data; and reviewing the information. Pursuant to 44 U S. C
3506(c)(2)(B), the FRA solicits coments concerning: Wether these
information collection requirenents are necessary for the proper
performance of the function of FRA, including whether the infornation
has practical utility; the accuracy of FRA' s estimates of the burden of
the information collection requirenents; the quality, utility, and
clarity of the information to be collected; and whether the burden of
collection of informati on on those who are to respond, including
t hrough the use of autonmated collection techniques or other forns of
information technol ogy, nay be minimzed. For infornation or a copy of
t he paperwork package submitted to OMB contact Robert Brogan at 202-
493-6292.

FRA believes that soliciting public comment will pronote its
efforts to reduce the administrative and paperwork burdens associ at ed
with the collection of infornmation mandated by Federal regulations. In
summary, FRA reasons that conments received will advance three
obj ectives: (i) Reduce reporting burdens; (ii) ensure that it organi zes
information collection requirenents in a ~“user friendly'' format to
i mprove the use of such information; and (iii) accurately assess the
resources expended to retrieve and produce infornmati on requested. See
44 U. S. C. 3501.

Conments nust be received no later than March 5, 2001
Organi zations and individuals desiring to submt coments on the
collection of information requirenents should direct themto Robert



Brogan, Federal Railroad Administration, RRS-21, Ml Stop 17
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1120 Vernont Ave., NW, M5-17, Washi ngton. DC 20590.

OMB is required to nake a decision concerning the collection of
information requirenments contained in this proposed rule between 30 and
60 days after publication of this docunent in the Federal Register
Therefore, a comment to OMB is best assured of having its full effect
if OMBreceives it within 30 days of publication. The final rule will
respond to any OMB or public coments on the information collection
requirenents contained in this proposal

FRA cannot inpose a penalty on persons for violating infornation
coll ection requirements which do not display a current OVB control
nunber, if required. FRA intends to obtain current OMB control nunbers
for any new information collection requirenents resulting fromthis
rul enaki ng action prior to the effective date of a final rule. The OVB
control nunber, when assigned, will be announced by separate notice in
the Federal Register.

Comment s Request ed

FRA has nade every attenpt in this proposal to capture the
principles of accessible, sanitary, toilet and washing facilities for
| oconotive cab enpl oyees, in such a way that railroad operations will
not be adversely affected. However, FRA invites comrent from al
interested parties on all aspects of this proposal. FRA and the Wrking
G oup nade every effort to discuss and address cab sanitation
conprehensively in this NPRM but there nmay be issues, equi pnent, or
operations that require further informati on and considerati on. FRA
requests comrents fromthe public and experts on the scope and
exceptions set forth in this proposal, the definitions established to
identify equi pnent and procedures, the proposed servicing requirenents
and anyt hi ng not addressed by this proposal that deserves
consi deration

Li st of Subjects in 49 CFR Part 229

Loconotives, Penalties, Railroad safety.

For the reasons set forth in the preanble, 49 CFR Part 229 is
amended as fol | ows.

1. The authority citation for part 229 continues to read as
fol |l ows:

Authority: 49 U S. C 20102-03, 20133, 20137-38, 20143, 20701-03,
21301-02, 21304; 49 CFR 1.49.

2. Section 229.5 is anmended by adding in al phabetical order new

definitions of ~ Commuter service'', "“Modesty lock'', " “Potable
water'', ““Sanitary'', “Sanitation conpartnment'', * Swtching
service'', ““Transfer train'', ~“Toilet facility'', *“Unsanitary'', and

" “Washing systeni.



Sec. 229.5 Definitions.

* % * *x *

Conmut er service neans comruter or other short-haul railroad
passenger service in a netropolitan or suburban area and conmuter
railroad service that was operated by the Consolidated Rail Corporation
on January 1, 1979, that runs on rails or el ectronagnetic gui deways,
but does not include rapid transit operations in an urban area that are
not connected to the general systemof transportation. See al so, 49 CFR
part 209, Appendix A
* * * X% %

Modesty | ock means a latch that can be operated in the nornal
manner only fromwithin the sanitary conpartnent, that is designed to
prevent entry of another person when the sanitary conpartnment is in
use. A nodesty lock nmay be designed to allow deliberate forced entry in
the event of an energency.

* * * X% %

Pot abl e water neans water that neets the requirenents of 40 CFR
part 141, the Environnental Protection Agency's Primary Drinking Water
Regul ations, or water that has been approved for drinking and washi ng
purposes by the pertinent state or local authority having jurisdiction
For purposes of this section, comercially available, bottled drinking
water is deened potable water.

* * * * %

Sanitary neans the absence of any significant anmount of filth,
trash, human waste present in such a nanner that a reasonabl e person
woul d believe that the condition mght constitute a health hazard; or
of strong, persistent, chem cal or human waste odors sufficient to
deter use of the facility, or give rise to a reasonable concern with
respect to exposure to hazardous funes. Such conditions include, but
are not linmted to, a toilet bow filled with human waste, soiled
toilet paper, or other products used in the toilet conpartnent, that
are present due to a defective toilet facility that will not flush or
ot herwi se renove the waste; visible hunan waste residue on the floor or
toilet seat that is present due to a toilet facility that overfl owed;
an accunul ati on of soiled paper towels or soiled toilet paper on the
floor, toilet facility or sink; an accunulation of visible dirt or
human waste on the floor, toilet facility, or sink; and strong
persi stent chenmical or hunman waste odors in the conpartnent.

Sani tation conpartnment neans an encl osed conpartnent on a railroad
| oconotive that contains a toilet facility for enpl oyee use.

* * * X% %

Swi t ching service neans the classification of railroad freight cars
according to commodity or destination; assenbling cars for train
novenents; changing the position of cars for purposes of |oading
unl oadi ng, or weighing; placing | oconotives and cars for repair or
storage; or noving rail equiprent in connection with work service that
does not constitute a train novenent.

Transfer train nmeans a train that travels between a point of origin
and a point of final destination not exceeding 20 mles and that is not
perform ng sw tching service.

Toilet facility nmeans a systemthat autonmatically or on comand of
the user renoves human waste to a place where it is treated,
elimnated, or retained such that no solid or non-treated liquid waste



is thereafter permtted to be released into the bow, urinal, or room
and that prevents harnful discharges of gases or persistent offensive
odor s

Unsani tary nmeans any condition in which any significant anount of
filth, trash, human waste are present in such a nanner that a
reasonabl e person woul d believe that the condition mght constitute a
heal th hazard; or strong, persistent, chemical or hunan waste odors
sufficient to deter use of the facility or to give rise to a reasonable
concern with respect to exposure to hazardous funes. Such conditions
include, but are not limted to, a toilet bow filled with human waste
soiled toilet paper, or other products used in the toilet conpartnent,
that are present due to a defective toilet facility that will not flush
or otherwi se renove the waste; visible human waste residue on the floor
or toilet seat that is present due to a toilet facility that
overfl owed; an accunul ation of soiled paper towels or soiled toilet
paper on the floor, toilet facility, or sink; an accunul ati on of
visible dirt or human waste on the floor, toilet facility, or sink; and
strong persistent chemical or hunan waste odors in the conpartnent.

Washi ng system means a systemfor use by railroad enpl oyees to
mai ntai n personal cleanliness that includes a secured sink or basin,
wat er, antibacterial soap, and paper towels; or antibacterial waterless
soap and paper towels; or antibacterial noist towel ettes and paper
towel s; or any other conbination of suitable antibacterial cleansing
agents.
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3. Section 229.9 is anmended by adding paragraph (g) to read as
fol |l ows:

Sec. 229.9 Movenent of non-conplying | oconotives.

* % *x * *

(g) Paragraphs (a), (b), and (c) of this section shall not apply to
Sec. 229.137 and Sec. 229.139. Sections 229.137 and 229.139 set forth
specific requirenments for the novenent and repair of |oconotives with
def ective sanitation conpartnents.

4, Section 229.21 is anended by renoving the fourth and fifth
sentences of paragraph (a) and adding in their place three new
sentences and by renoving the fourth sentence of paragraph (b) and
adding in its place three new sentences to read as fol |l ows:

Sec. 229.21 Daily inspection

(a) * * * Except as provided in Secs. 229.9, 229.137, and 229. 139
any conditions that constitute non-conpliance with any requirenent of
this part shall be repaired before the | oconotive is used. Except with
respect to conditions that don't conply with Secs. 229.137 or 229.139
a notation shall be nade on the report indicating the nature of the
repairs that have been nade. Repairs nmade for conditions that don't
comply with Secs. 229.137 or 229.139 may be noted on the report, or in
electronic form * * *



(b) * * * Except as provided in Secs. 229.9, 229.137, and 229.139
any conditions that constitute non-conpliance with any requirenent of
this part shall be repaired before the | oconotive is used. Except with
respect to conditions that don't conply with Secs. 229.137 or 229.139
a notation shall be nade on the report indicating the nature of the
repairs that have been nade. Repairs nmade for conditions that don't
comply with Secs. 229.137 or 229.139 nmay be noted on the report, or in
electronic form * * *

5. Sections 229.137 and 229.139 are added to subpart Cto read as
fol |l ows:

Sec. 229.137 Sanitation, general requirenents

(a) Sanitation conpartnent. Except as provided in paragraph (b) of
this section, all lead |oconotives in use shall be equipped with a
sanitation conpartnent. Each sanitation conpartnent shall be:

(1) Adequately ventilated

(2) Equipped with a door that:

(i) doses, and

(ii) Possesses a nodesty |ock by [18 nonths after publication of
the final rule];

(3) Equipped with a toilet facility, as defined in this part;

(4) Equipped with a washing system as defined in this part, unless
the railroad carrier otherw se provi des the washing systemto enpl oyees
upon reporting for duty or occupying the cab for duty, or where the
| oconotive is equipped with a stationary sink that is |ocated outside
of the sanitation conpartnent;

(5) Equipped with toilet paper in sufficient quantity to neet
enpl oyee needs, unless the railroad carrier otherw se provides toil et
paper to enpl oyees upon reporting for duty or occupying the cab for
duty; and

(6) Equipped with a trash receptacle, unless the railroad carrier
ot herwi se provides portable trash receptacles to enpl oyees upon
reporting for duty or occupying the cab for duty.

(b) Exceptions.

(1) Paragraph (a) of this section shall not apply to

(i) Loconotives engaged in comuter service on whi ch enpl oyees have
ready access to railroad carrier-provided sanitation facilities outside
of the loconotive or el sewhere on the train, that nmeet otherw se
appl i cabl e sanitation standards, at frequent intervals during the
course of their work shift;

(ii) Loconotives engaged in sw tching service on which enpl oyees
have ready access to railroad carrier-provided sanitation facilities
outside of the |oconotive, that nmeet otherw se applicable sanitation
standards, at frequent intervals during the course of their work shift;

(iii) Loconotives engaged in transfer train service on which
enpl oyees have ready access to railroad carrier-provided sanitation
facilities outside of the | oconotive, that neet otherw se applicable
sanitation standards, at frequent intervals during the course of their
work shift;

(iv) Loconotives of Class Ill railroad carriers engaged in
operations other than switching service or transfer train service, that
are not equipped with a sanitation conpartnent as [of the effective



date of this section]. Wiere an unequi pped | oconotive of a dass Il
railroad carrier is engaged in operations other than switching or
transfer train service, enployees shall have ready access to carrier-
provided sanitation facilities outside of the | oconotive that neet

ot herwi se applicable sanitation standards, at frequent intervals during
the course of their work shift, or the carrier shall arrange for en
route access to such facilities; and

(v) Loconotives of tourist, scenic, historic, or excursion
operations, which are otherw se covered by this part because they are
not propelled by steam power and operate on the general railroad system
of transportation, but on which enpl oyees have ready access to railroad
carrier-provided sanitation facilities outside of the |oconotive, that
neet ot herwi se applicable sanitation standards, at frequent intervals
during the course of their work shift.

(2) Paragraph (a)(3) of this section shall not apply to:

(i) Loconotives of a Class | railroad carrier which, prior to [the
effective date of this section], were equipped with a toilet facility
in which human waste falls via gravity to a holding tank where it is
stored and periodically enptied, which does not conformto the
definition of toilet facility set forth in this section. For these
| oconotives, the requirenents of this section pertaining to the type of
toilet facilities required shall be effective as these toilets becone
defective or are replaced with conform ng units, whichever occurs
first. Al other requirenents set forth in this section shall apply to
these | oconotives as of [the effective date of this section]; and

(ii) Wth respect to the |oconmotives of a ass | railroad carrier
which, prior to [the effective date of this section], were equi pped
with a sanitation systemother than the units addressed by paragraph
(b)(2)(i) of this section, that contains and renoves human waste by a
nmet hod that does not conformwith the definition of toilet facility as
set forth in this section, the requirenments of this section pertaining
to the type of toilet facilities shall apply on | oconotives in use
shall apply on July 1, 2003. However, the dass | railroad carrier
subject to this exception shall not deliver nonconpliant toilet
facilities to other railroad carriers for use, in the |lead position
during the tinme between [the effective date of this rule] and July 1
2003. Al other requirenents set forth in this section shall apply to
the loconotives of this Aass | railroad carrier as of [the effective
date of this section].

(c) Defective, unsanitary toilet facility; prohibition in |ead
position. Except as provided in paragraphs (c)(1) through (5) of this
section, if the railroad carrier determnes during the daily inspection
required by Sec. 229.21 that a |l oconotive toilet facility is defective
or is unsanitary, or both, the railroad carrier shall not use the
|l oconotive in the lead position. The railroad carrier nay continue to
use a lead loconotive with a toilet facility that is defective or
unsanitary as of the daily inspection only where all of the follow ng
conditions are net:

(1) The unsanitary or defective condition is discovered at a
| ocation where there are no other |oconotives available for use, it is
not possible to
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swi tch another | oconotive into the | ead position, or which is not
equi pped to clean the sanitation conpartnent if unsanitary or repair
the toilet facility if defective

(2) The |l oconotive, while nonconpliant, did not pass through a
| ocation where it could have been cleaned if unsanitary, repaired if
def ective, or switched with another conpliant |oconotive, since its
last daily inspection required by this part;

(3) Upon reasonabl e request of a | oconotive crewnenber operating a
|l oconpotive with a defective or unsanitary toilet facility, the railroad
carrier arranges for access to a toilet facility outside the | oconotive
that neets otherw se applicable sanitati on standards;

(4) If the sanitation conpartnment is unsanitary, the sanitation
conpartnent door shall be closed and adequate ventilation shall be
provided in the cab so that it is habitable; and

(5) The loconotive shall not continue in service in the | ead
posi tion beyond a | ocation where the defective or unsanitary condition
can be corrected or replaced with another conpliant |oconotive, or the
next daily inspection required by this part, whichever occurs first.

(d) Defective, unsanitary toilet facility; use in trailing
position. If the railroad carrier determnes during the daily
inspection required by Sec. 229.21 that a | oconotive toilet facility is
defective or is unsanitary, or both, the railroad carrier nmay use the
loconotive in trailing position. If the railroad carrier places the
loconotive in trailing position, the carrier shall not haul enpl oyees
in the unit unless the sanitation conpartnent is nmade sanitary prior to
occupancy. If the toilet facility is defective and the unit becones
occupied, the railroad carrier shall clearly mark the defective toilet
facility as unavail able for use

(e) Defective, sanitary toilet facility; use in switching, transfer
train service. If the railroad carrier determnes during the daily
inspection required by Sec. 229.21 that a | oconotive toilet facility is
def ective, but sanitary, the carrier may use the | oconotive in
switching service, as set forth in paragraph (b)(1)(ii) of this
section, or in transfer train service, as set forth in paragraph
(b)(1)(iii) of this section for a period not to exceed 10 days. In this
instance, the railroad carrier shall clearly mark the defective toilet
facility as unavail able for use. After expiration of the 10-day period
the I oconotive shall be repaired or used in the trailing position

(f) Lack of toilet paper, washing system trash receptacle. If the
railroad carrier determines during the daily inspection required by
Sec. 229.21 that the lead |oconptive is not equipped with toil et paper
in sufficient quantity to neet enpl oyee needs, or a washing system as
required by paragraph (a)(4) of this section, or a trash receptacle as
required by paragraph (a)(6) of this section, the | oconpotive shall be
equi pped with these itens prior to departure.

(g) Inadequate ventilation. If the railroad carrier determ nes
during the daily inspection required by Sec. 229.21 that the sanitation
conpartnent of the lead | oconbtive in use is not adequately ventil ated
as required by paragraph (a)(1) of this section, the railroad carrier
shall repair the ventilation prior to departure, or place the
loconotive in trailing position, in switching service as set forth in
paragraph (b)(1)(ii) of this section, or in transfer train service as
set forth in paragraph (b)(1)(iii) of this section

(h) Door closure and nodesty lock. If the railroad carrier



determines during the daily inspection required by Sec. 229.21 that the
sanitation conpartnment on the |ead | oconotive is not equipped with a
door that closes, as required by paragraph (a)(2)(i) of this section
the railroad carrier shall repair the door prior to departure, or place
the loconotive in trailing position, in switching service as set forth
in paragraph (b)(1)(ii) of this section, or in transfer train service
as set forth in paragraph (b)(1)(iii) of this section. If the railroad
carrier determines during the daily inspection required by Sec. 229.21
that the nodesty | ock required by paragraph (a)(2)(ii) of this section
is defective, the nodesty lock shall be repaired pursuant to the

requi renents of Sec. 229.139(e).

(i) Equipped units; retention and nmi ntenance. Except where a
railroad carrier downgrades a | oconotive to service in which it wll
never be occupi ed, where a |loconotive is equipped with a toilet
facility as of [the effective date of the final rule], the railroad
carrier shall retain and naintain the toilet facility in the | oconotive
consistent with the requirements of this part, including |oconotives
used in swtching service pursuant to paragraph (b)(1)(ii) of this
section, and in transfer train service pursuant to paragraph
(b)(1)(iii) of this section

(j) Newly manufactured units; in-cab facilities. Al |oconotives
manuf actured after [Effective date of the final rule], except switching
units built exclusively for swtching service and | oconotives built
exclusively for commuter service shall be equipped with a sanitation
conpartnent accessible to cab enpl oyees w thout exiting to the out-of-
doors for use

(k) Potable water. The railroad carrier shall utilize potable water
where the washi ng systemincludes the use of water

Sec. 229.139 Sanitation, servicing requirenents.

(a) The sanitation conpartnent of each | ead | oconbtive in use shal
be sanitary.

(b) Al conponents required by Sec. 229.137(a) for the | ead
| oconotive in use shall be present consistent with the requirenents of
this part, and shall operate as intended

(c) The sanitation conpartnent of each occupied | oconotive used in
swi tching service pursuant to Sec. 229.137(b)(1)(ii), in transfer train
service pursuant to Sec. 229.137(b)(1)(iii), or in atrailing position
when the | oconotive is occupi ed, shall be sanitary.

(d) Wiere the railroad carrier uses a |loconotive pursuant to
Sec. 229.137(e) in switching or transfer train service with a defective
toilet facility, such use shall not exceed 10 cal endar days fromthe
date on which the defective toilet facility becanme defective. The date
on which the toilet facility becones defective shall be entered on the
daily inspection report.

(e) Wiere it is determned that the nodesty | ock required by
Sec. 229.137(a)(2) is defective, the railroad carrier shall repair the
nodesty | ock on or before the next 92-day inspection required by this
part.

I ssued in Washington, D.C. on the 15th of Decenber, 2000.
Jolene M Mlitoris,



Adm ni strator.
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