General

Chapter 3

Enforcement Actions

A Motive Power & Equipment | nspector is not required to initiate forma enforcement proceedings
each time a non-complying condition is discovered. To achieve compliance the Inspector has a
choice of options:

#

Verbal Repair Order. The Locomotive Inspection Act Sec. 9. (February 17, 1911,
April 22,1940.) (45 U.S.C., § 34.), in part, provides.

That any commoncarrier violating this Act or any rule or regulation made
under its provision or any lawful order of any Inspector shall beliable to
penalty. .. .. (emphasis added)

The Locomoative Inspection Act does not say that the lanvful order has to be written,
therefore averba order to correct a non-complying condition on alocomative islegdly
binding.

A record will be retained by the Inspector when a verbal order is issued to achieve
compliance. Thiscould be assmpleasanotein the Inspector’ s notebook. If afollow-up
ingpection reveas non-compliance of the verbal order, the documented record can be
referenced in awritten report, violaion, or individud ligbility.

Exception  Documenting the non-complying condition on the proper form and requiring
only that the condition be corrected before using the equipment.

Vidlation Used in conjunction with the requirements of an exception, amonetary penaty
violation can be issued againg the carrier.

Specia Noticefor Repairs. Usedin conjunction with therequirementsof issuing apendty
violation, equipment not incompliance with 49 CFR Parts 215, 229, 230, or 238 can be
removed from service until it isin compliance. See 49 CFR 216.

Individual Liability. Action can be taken againg individuds in conjunction with the
requirements of an exception and, with or without, issuing aviolation or specid notice for
repairs againg the carrier. Thistopic is discussed extensvely later in this manud.
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Determining When and What Enforcement Action is Necessary

FRA does not have to take a forma enforcement action every time it discovers or learns of a
deviaion from the Federd railroad safety laws or regulations. FRA has enforcement discretion.
FRA can choose which casesto pursue based onresources and onwheat it believes to be the best
method of promoting compliance. Moreover, when FRA decidesthat enforcement actioniscalled
for, it has arange of enforcement tools (discussed below) and has the authority to choose those
best suited to the circumstances. One of thesetool s (the emergency order) can be used to address
an immediate hazard, even if no exigting law has been violated.

The existence of this broad enforcement discretion concerning when and what enforcement action
is necessary cdls for general guiddines to ensure effectiveness, fairness, and an acceptable leve
of consstency in the exercise of this discretion.  The purpose of the guidelines is not to dictate
absolutely identica treatment of identicd Stuations. That would be an unredlitic idedl based on
the false assumption that each of the many variables going into an enforcement decision could be
objectively and accurately quantified. Insteed, the purpose of these guidelines is to control the
necessarily subjective eements of this process, as much as is feasible, by requiring that those
meaking enforcement decisions weigh the same factors and make full use of objective information
bearing on those factors. In this way, the gppropriate enforcement tool is gpplied, responsible
discretionary judgements are made, and an acceptable level of consstency in Smilar Stuaionsis
achieved. Application of these factors should preclude abuses of discretion such as basing
enforcement decisions on persond hias.

FRA’s Statement of Agency Policy Concerning Enforcement of the Federal Railroad Safety Laws
(49 CFR Part 209, Appendix A) stressesthat discretionis exercised at the fidd and regiond levels.
Although Inspectors make the initid determination on the need for enforcement action, regiona
personne play an active role in reviewing those determinations with an eye toward effectiveness
and consstency. Inspectors should periodically access the FRA secure website to review and
andyze rdevant data to support enforcement actions. The Specidists should periodicaly andyze
relevant data on accidents, incidents and ingpections to detect patterns or problem areas a the
regiond level and communicatethis information to the appropriate Ingpector(s). Thisinformation
should be used not only to decide where to ingpect but is dso used to decide when and what
enforcement action is necessary. Office of Safety headquarters personnel are responsible for
gpotting nationd trends in the data that require enforcement action, and for providing guidance to
the regions on difficult enforcement policy issues.

FRA'’ s policy statement setsforth sevenfactorsto be considered inmakingenforcement decisions.
Thefollowing discusson isintended to describe the thought process that should go into weighing
each factor.
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The Inherent Seriousness of the Condition or Action. In the abstract {.e., when the
immediate circumstances are not considered), every violation is more or less severe than others.
For example, afraght car whed that isloose on the axle is far more serious thanafraght car with
amissng reporting mark. The inherent severity of some defects are to some extent, reflected in
FRA’sschedule of avil pendties. For example, awhed flange height of 1 %2inchesor greater, but
lessthan1 e inches has acivil pendty of $2500. However, awhed flange height of 1 € inches
or more has acivil pendty of $5000.

Thisfactor isvery hard to gpply between disciplines because the Inspectors and Specidistsare not
cross-trained inthe various disciplines. Thus, inherent seriousness will usudly be consdered asa
relative matter within each discipline. Thisiswhereregiond and headquarters Specidistscanplay
aggnificant role in explaining the rd aive severity of the various violaions. Specia care should be
taken to keep the Inspectors aware of any specific typesof violaionswhicharefiled in areas that
areknown to cause anincreasing proportion of accidents, so that the Inspector canfocus onthose
violations as poss ble enforcement actions.

Moreover, aviolaion which creates ardatively minor safety hazard is not automaticaly excluded
from candidacy for enforcement. If that were true, some portions of the law would never be
enforced, which is unacceptable. Only when dl of the criteria have been consdered, can a
decisonbemade. Neverthdess, consderation of the inherent seriousness of aviolationisagood
placeto begin. If the other factors do not point toward enforcement action, aviolation that creates
arelatively minor safety hazard isapoor candidate for enforcement action, asit islikely to produce
little safety benefit in return for the FRA resource expended on the enforcement activity.

The Kind and Degr ee of the Potential Safety Hazard a Condition or Action Posesin Light
of the Immediate Factual Situation. Whilethe firgt factor focuses on seriousnessinthe abstract,
this factor focuses on the potentia for injury or property damage posed by the violation in the
context of the actual facts. For example, abroken freight car whed isinherently serious but may
pose alower safety hazard if found on an inbound inspection a amgor repair point where FRA
is confident repairswill be made. Conversaly, record keeping may not result in enforcement action
because the sefety hazard posed is usudly remote. Y et compliance with record keeping rulesis
vitd to FRA’s ability to enforce many other rules and regulations. Therefore, a conclusion that
lower safety hazard was caused by a violation does not automatically rule out the need for
enforcement action.

Any Actual HarmtoPer sons or Property Already Caused by the Conditionor Action. The
ultimate god of our regulatory and enforcement programsiis to prevent death or injury to persons
or damage to property caused by unsafe behavior. Where aviolation of the railroad safety laws
has actudly caused or contributed to the severity of suchactud harm, thereisevery reason to take
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enforcement action and it should be taken in every such ingtance.

Theviolaionreport itsdf must document the link betweenthe violationand the harm. For example,
if a train crew member is killed while dismounting equipment and post-accident investigation
andysisreveds an improperly gpplied sll step, adirect cause and effect may be easy to establish.
The violationneed not have been the sole or primary cause, and need not to have beenacause at
dl if it contributed to the severity of the harm. For example, if the locomotive engineer was under
the influence of a controlled substance, whichimpaired hisher ability to properly performassgned
dutiesand atrainruns by ared sgnd causing a colligon, the cause of the accident isrunning by the
dggnd. However, the causeis mitigated by theindividud’ simpairment. To Smply say aviolation
and some actud harmcoincided (e.q., ahandhold onacar withinsuffident clearanceis discovered
inatraninvolvedinafata accident, but the defect played no apparent role inthe accident’ s cause
or severity) will not suffice. If no rdationship between the violation and the harm can be shown,
the violationmay dill be astrong candidate for enforcement, but not based on considerationof this
factor. A violation report in such a case mugt explain the extent of theinjuries. These casesare
inherently strong candidates for extraordinary pendties so the report should provide information
necessary to support such aclam.

The Offending Party’s General Level of Current Compliance as Revealed by the
Inspection as a Whole. Most FRA ingpections or investigations entail observation of more than
one event or piece of equipment. This enables the Inspector to draw a conclusion about the
railroad’ s general level of compliance at the current time. At one end of the spectrum, this factor
could lead the Ingpector to concludethat a violationis merely an aberrationand enforcement action
is not needed to encourage compliance. At the other end of the spectrum, violations may be so
common that enforcement action, perhaps even an extraordinary remedy such as an emergency
order if the violations are serious enough, is obvioudy in order.

Ordinarily, of course, the factswill be somewhere in between, requiring the Inspector to balance
thisfactor againgt the seriousness of the violations and other factors. For example, an equipment
I nspector might ingpect one hundred carsinone day and find very few defective conditions. So the
I nspector might conclude the company’ s current compliance effortsare generaly good and decide
that enforcement action is unnecessary or is necessary only onthe serious violations found. Onthe
other hand, the ingpection might reved a multitude of violations that, even though not serious in
relaive terms, indicate a very poor compliance program on the part of the company. Thiscould
lead the Ingpector to recommend enforcement action on some or dl of the violations discovered.

The Party’s Recent Higtory of Compliance with the Relevant Set of Regulations,
Especially at the Specific L ocation or Division of the Railroad Involved. A company’s (or
individud' s) historical record of compliance is an important factor to be weighed. Thisis an
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important area where Office of Safety Headquarters and the Regiond  Specidigts will hdp the
I ngpectors Sft through the data for important indicators. The Inspectors, of course, formtheir own
impressionsabout companies and specific locations based on experience, but nationa and regiond
andyses of the data should help the Inspector determine problem areas. The Inspector who is
forearmed with nationa and/or regiond data on that ingpection point, dong with SACP data, will
be better prepared to narrowthefocus of the ingpection process and take appropriate enforcement
action based upon the facts and history of compliance on abroader scde.

This factor is amed primarily at either spotting patterns of noncompliance that might not be
apparent fromasingle, isolated inspectionpoint or patterns of good compliance that might temper
an Inspector’ s reaction to an otherwise unsatisfactory inspection.  Although the consderation of
this factor should be based on the avalable data, there is no rigid prescription for which datato
incdude in the decison process. Generdly, the older the information, the less useful it is
(noncompliance four years before the ingpection is not very meaningful). The more specific and
current the information, the more useful itis(e.q., aclugtering of violations of a particular regulation
over time may indicate the need for aggressive enforcement, especialy if serious).

Focusing the review of the historical data a a particular facility isthe best approach. If onefadility
or divison manages to achieve a very high leve of compliance as compared to the rest of the
company or the industry, generdly that argues for rewarding such efforts by limiting punitive
enforcement actions to the most seriousissues. On the other hand, if one fadility is dearly out of
lineinterms of historical and current compliance, that argues for taking enforcement actiononless
serious items in order to increase the deterrent effect. Spotting broader trends in data (eg., a
particular railroad’ sfrequent noncompliancewiththe periodic Sngle car test requirements) that may
have a sygemic cause is the responghility of the regiond and headquarters Speciadlists.
Collaboratively, they can develop drategies, leveraging FRA’ s resources to achieve compliance.

Which Enforcement Remedy isMost Appropriate Under the Circumstances. FRA has
more than two options (civil pendty againg the company or awarning) available when it detects
noncompliance. Civil pendties and/or disqudification actions againg individuds are one option.
Emergency orders, compliance orders, and injunctions are also apossibility. In severd aress, the
I ngpector may issue aspecial noticefor repairs, immediately removing the equipment or track from
sarvice. See 49 CFRPart 216. A combination of these options (e.q., a specid notice and acivil
pendty) may be the best way to ensure safety and compliance,

Such Other Factorsasthe lmmediate Circumstances M ake Relevant. Theforegoing list
isnot dl-indugve; soecific Stuations may involve pecific factsthat do not fal under any of those
headings but need to be figured into the decison of whether to take enforcement action. Perhaps
the most common of these additiond factorsisthe violator’ sculpability, i.e., the relative degree of
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blameworthiness. Most of therailroad safety laws do not make aperson’ s mental state an dement
that FRA must prove to establish aviolation. Most of those laws provide for drict ligbility, i.e., if
the violaion occurred the offender may be penaized whether its actions were purposeful or
accidentd. In some areas, however, FRA mud prove a certain level of knowledge in order to
assessapendty. In hazardous materid cases, FRA must establish the violaions were committed
"knowingly." In civil pendty cases againg individuds, FRA must establish the violatiion was
committed "willfully." In track cases, FRA must establish the violator knew or had notice of the
noncomplying conditions.

Even where the law does not require FRA to establish the offender’ smentd state, culpability isa
factor that should be considered indeciding whether to take enforcement action. For example, the
violation may have been the result of good fathmisunderstanding of the rlevant law, which often
happens when a regulation is brand new or inherently ambiguous.  Unless the violation is very
serious, enforcement actionwould ordinarily not be appropriate where thereis solid evidencethat
suchgood fathmistake was actudly the cause. Such good faith mistakes, which imply anhonest
attempt to know and obey the law, should not be confused with ssimple ignorance of the law
resulting from failure to attempt to know.

Culpability isaso lower where the violationis discovered on the property of one company that has
not had a reasonable opportunity to correct it but the violation was clearly more attributable to
another company. For example, this may be true with regard to an equipment defect where the
recaiving railroad has hauled the car only a short distance from the interchange to amgjor repair
point and FRA is confident, based on its experience a that location, that the violation would have
been caught and corrected by the receiving railroad even had FRA not been present. There, the
better candidate for enforcement action would be the ddivering railroad if the evidence indicated
that the defect was present whenthe railroad delivered the car. Likewise, whereaplacarded tank
car isfound on arailroad property with loose fittings that could not be observed from the ground
and with no evidence of aleak, the culpable party is nearly dways the car’ s offeror. The offeror
had the primary respongibility to ensure al closures on a car are secured in such a manner asto
remain secured under normal operating conditions. To get a the root cause of the problem, the
violation should be taken againg the offeror (unless there is some evidence of vandalism or
extremely rough handling since the car |eft the offeror).

While lower culpability might tip the Ingpector’ s discretiontoward not taking enforcement action,
very high culpability might have the opposite effect. For example, adearly willful violation may
warrant enforcement action even if isolated or not especidly serious. Blatant disregard for thelaw
even on rddively lesser matters may indicate an overal poor attitude toward compliance which
could carry over to very serious matters. Where aviolaion is willful, FRA’s pendty schedules
provide for higher than norma pendties. If awillful pendty is recommended, the violation report
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must explain the bagis for concluding that willfulness (as defined in 49 CFR Part 209, Appendix
A) was present. Willful pendties should not be recommended without support, as this will only
dow the processing of the violation report.

Inspectors and regiona personnel are not expected to spend hours deliberating about every
possible enforcement action. Instead, these guiddines are intended to provide aframework for
enforcement personnel to incorporate into thelr entire approach to enforcement so these factors
are weighed quickly and effortlesdy in mogt stuations. Of course, the time spent weighing these
factors should correspond to the seriousness of the Stuation. Application of these factors should
produce positive results: (1) enforcement should be more effective because Inspectors should be
better ale to recommend the enforcement action agppropriate to the circumstances, (2)
enforcement should be more fair because enforcement decisions will not be made on the basis of
ingppropriate factors; and (3) enforcement should be more congstent because it will be to some
extent guided by empirica compliance dataand by the applicationof criteriawhichshould minimize
the arbitrariness of necessarily subjective judgments.

Enforcement Actions Against | ndividuals

1 General Principles. Motive Power & Equipment individua liability cases will be addressed
pursuant to 49 CFR Part 209, Appendix A.

Beforetakingenforcement actionagaing anindividud, the Inspector will determinefromthetotality
of the facts and circumstances whether actua knowledge or reckless disregard for the regulation
existed. The more clear-cut example occurs when the act in violation was committed by or & the
direction of the individua fallowing a specific warning froman FRA Inspector to that individud that
such an act would be aviolation of Federa law. However, that is not the only possible situation
whichestablishesindividud lighility. Thelngpector will investigateto gether dl rlevantinformation,
and determine from that information if the criteria for individud culpability can be met.
Remember, never threaten a person with an individual liability enforcement action. Any
recommendation for individuad enforcement action shal be thoroughly discussed with the
gppropriate regiona supervisor and/or HQ personnel prior to any action being taken.

2. Decision to Issue a Regional Level Warning. When an Inspector determines that an
individua should be issued aregiond level warning for aviolation, the Ingpector shdl ordly advise
the individud of the facts, including the fact that the I nspector intendsto recommend that a written
warning notice be issued to the individual. Thiswill ensure that the individud immediately knows
that he/she has performed an unlawful act and should not do it again. The circumstances, induding
the time of the violation and the time the individua was so natified, shal be carefully noted by the
I nspector.
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As s00n as practicable, the Ingpector will contact hisher Regiona Specidist, who will arrange a
conference cdl with the Regiond Adminigrator or regiond daff member delegated by the
Adminigrator or regiond daff member delegated by the Adminidrator. If the Specidist is not
avalladle, the Inspector shall directly contact the Regiond Adminigtrator.

If the facts support at least the issuance of a regiona level warning againg the individud, the
I ngpector will submit acompleted F6181.80 to the Regiona Adminigtrator, making sure to check
item 4 "NO" to indicate that no forma enforcement action will be recommended. The Regiond
Director will then co-ggn the form and mail the origind (first copy) to the individua by registered
mail. Further, the Regiond Adminigtrator will insert the region’s sequentid calendar year report
number (e.g., 3-90-1) in the space provided in the upper right corner on the copies only and will
mall the appropriate copy to RRS-1 in an individud envelope with "F6180.80" marked on the
outsde, mall the "Employer” copy to the individud’ semployer, and retain the gppropriate copy in
the secure regiond file.

Note: If it is subsequently determined that no violation occurred, the Inspector will
contact the individual and discussthe cir cumstancesthat |ed to the ver bal warning
and explain why the warning was not valid.

Decision to Recommend a Formal Warning Letter or Assessment of a Civil Penalty.
When an Ingpector, or Regiond Administrator, determines that an individud should be issued a
warning letter from the Office of Chief Counsel or assessed a pendty, the Inspector shdl ordly
advise the individua of the circumstances surrounding the violation, induding the fact that the
| nspector intendsto recommend formal enforcement actionagaing theindividua. Thiswill ensure
the individud immediaidy knows he/she has performed an unlawful act. The circumstances,
including the time of the violation and time the individud was natified, shall be carefully noted by

the Inspector.

As soon as practicable, the Ingpector shal contact his’her Regiond Specidist, who will arrange a
conference cal with the Regiona Adminigtrator or regiond daff member delegated by the
Adminigrator. If the Specidigt is not available, the Ingpector shdl directly contact the Regiond
Adminigrator.

The Regiond Adminigtrator will contact the Director of Safety Assurance and Compliance, and
the Assistant Chief Counsel for Safety and advise them of the circumstances. When headquarters
concursinthe need and basis for formal enforcement action, the I nspector will submit acompleted
F6180.80 (checking Item4 "Yes") and a narrative memorandum detalling the factsto the Regiond
Adminigrator, which should show as its subject: "Violatiion Report concerning (fill in individuas
name) witharecommendation for (fill inwithforma warning letter or pendty)." Thememorandum
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mugt goecificaly address each dement necessary to make a case againgt anindividud inthe format
prescribed in Chapter 5. The Regional Administrator will co-sign the F6180.80 and mail the
origind to the individud by registered mal. The Regiond Adminigtrator will insert the region’s
sequentia calendar year number in the space provided in the upper right corner on the copies.

The appropriate copy of the F6180.80 and the origind and one copy of the memorandum and any
attachments, shdl be forwarded to the Assstant Chief Counsel for Safety, RCC-10, for further
action. (Do not useviolationreport transmittal form FRA 6180.72 for this transmission or include
these documentsinany envel opewithunrelated violationreportsagang railroadsor offerors.) The
appropriate copy of the F6180.80 and a copy of the memorandum shdl be forwarded to RRS-1
inan individud envelope with "F6180.80" marked on the outside, and the appropriate copy shdl
be retained in the secure regiond file. The "Employer™ Copy will be mailed to the individud’s
employer.

Preparation of Civil Penalty or Action Against Individuals. In any violaion report
recommending assessment of a avil pendty or issuance of an RCC warning letter, the FRA
Inspector must address the following subjects under separate headings in a separate narrative
memorandum:

Factual Details. All factud details of the violation(s) must be explained, with specific references
to sources of proof if other than the Ingpector’s own observations. The Violation Report (Form
FRA F6180.67) should not be submitted but should provide some assistance as a guide to the
basic facts that must be explained.

Severity of the Violation(s). The memorandum should describe in detail any harm (e.q.
derailment, persona injury, leakage and/or evacuation) that resulted from the violation or was
serioudy threatened by the violation. Any aggravation of the offense caused by the degree of the
violation should be discussed here.

Culpability of the Individual. Keep in mind that a civil penaty may be assessed againgt an
individud only if that individud has actuad knowledge of the law or actsin reckless disregard of
legd requirements. This section should address four factors:

1. Knowledge of the facts. The memo should explain whether the individua, with regard to each
aleged violation, actudly knew or had a duty to know of each fact congtituting the violation. If
actual knowledge (e.q. broken safety gppliance, non-complying whed) is aleged, explain what
supportsthat dlegation (e.q. a crewman’s conversation with a yardmaster in which the crewman
pointed out the defect). An admission of knowledge is not necessary, but there must be sufficent
informationfromwhichthe reasonabl e inferencecan be drawn that the individua knew of the facts.
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If the dlegation of violation conggts of afalure to meet aduty to know the facts, explain the basis
for conduding that the person had the duty and failed to meset it (9. an employee assigned to
conduct an ingpection under Part 215, 229, or 232 does not fully complete hisher task and fails
to discover obvious defects).

2. Knowledge of thelaw. This section should explain what the individua knew of the particular
law dlegedly violated: Had it been discussed withFRA prior to the incident? Had the person been
trained on the particular law or corresponding railroad or offeror rules? |Is the requirement of the
law s0 fundamenta to safe trangportation that any violation of the law should be seen as reckless
disregard of the law?

3. Compliance history. This sectionshould address any previous enforcement actions against or
warnings (even informd) given to the individud concerning compliance with the particular
requirement(s) now violated or _other railroad safety laws, and any railroad disciplinary record
relevant to compliance with safety requirements.

4. Mitigating factors (if any). In some Stuations certain factors will be present that tend to lessen
the severity of the violation or the culpability of the individud (e.g. the requirement was new and
the individud had not been fully trained onit). Thesefactorsshould be addressed infairnessto the
individud.

Recommendation. This section will briefly state the Inspector’ srecommendationas to whether
aRCCwarningletter or cvil penalty isappropriate. (Disqudificationisnot an option for hazardous
materias violations))

Note: The Inspector should keep in mind that he/she may be called on to testify under oath
concerning each and every dlegation inthe report, elther before an adminigrative law judge or in
Federal district court. As with any violation report, great care must be taken to substantiate dl
assartions, but this is especidly true where, as here, the individud’ s livelihood is & stake.!

Privacy Act Restrictions

The Privacy Act makesindividuds, including FRA employees, persondly ligble for unauthorized
release of information from any "system of records' about individuds maintained by the Federal
government. FRA has two systems of records (one kept by the Office of Safety, the other kept
by the Office of Chief Counsdl) concerning noncompliance with the railroad safety laws by

'Requirements for testifying are found in 49 CFR Part 9.
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individuds Included in those systems are (i) information contained in a form 6180.80 notice
concerning the individud to whom the notice is addressed or (i) any other information contained
ina"system of records’ concerning the individud’s noncompliance, such as a computer or paper
file on a particular violation by an individud who is being investigated, warned, or cited for a
pendty asan individud.

Agencies are, however, permitted to make certain disclosures from their Privacy Act systems of
records whennecessary to further certain "regular uses' if notice proposing such regular uses has
been published in the Federal Register and a comment period hasrun. FRA has established the
following regular usesfor information contained inthe Officeof Safety Individua Enforcement Case
Sysem:

. To review these records to determine whether cases should be forwarded to the Office of
the Chief Counsdl for prosecution.

. To otherwise review these records to accomplish the mission of the Office of Sefety.

. To disclose pertinent information in these records to any source from which additional

informationisrequestedinthe course of conducting aninvestigationto the extent necessary
to identify the purposes of the request and to identify the information requested.

. To provide notice of the investigation and its outcomes to the individual’s employing
railroad or offeror or another railroad related to the case through joint facilities or tracking
rights in order to give those entities information they may need to assist in preventing a
recurrence of noncompliance.

. To provide informationconcerning enforcement action for violations of safety statutesand
regulationsto government agenciesand the regulated industry inorder to providethemwith
information necessary to carry out their respongbilities.

. To provide informationconcerning actions for violations of safety statutes and regulations
to the public in order to incresse the deterrent effect of the actions and keep the public
informed about how the laws are being enforced.

Theseregular uses provideregiona personnd and fidd | nspectorsaufficent flexibility to accomplish
their misson without running afoul of the Privacy Act. For example, the third use clearly permits
| ngpectorstodiscloseinformationabout individuds to any sourcefromwhichadditiona information
is requested in the course of conducting an invedtigation, to the extent necessary to identify the
purpose of the information requested and identify the information requested. Ordinarily, only the
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fact that an investigation is being conducted and the name of the individua should be provided to
the person from whom you are requesting information. The fourth regular useiswhat permits the
regiond office to send a copy of the 6180.80 notice to the individud’s employing railroad or
offeror.

However, in order to ensure that the regular uses are not misgpplied or applied inconsstently,
disclosure of information on individuas to those outsde FRA other than the types of disclosures
discussed inthe preceding paragraph may not be made without prior gpprova from the Office of
Safety Headquarters, which will consult with the Office of Chief Counsd on the propriety of any
such disclosure. Moreover, certain rules on storage of records on individuals must be observed
in order to comply with the Privacy Act.

Accordingly, Inspectors are not to maintain file copies of records about noncompliance of an
individud after they have forwarded a notice concerning that individud to the region; instead,
Inspectors will submit their file to the region. Regiond Adminigrators will establish a securefile
for al such records and will ensure that, except as discussed above, no information contained in
this file is released without the authorization of Office of Safety Headquarters. Information
submitted by the individua will be placed inthét file dong withthe other pertinent records. Thefiles
will be stored in file cabinets that will be locked after working hours.  Automated files will be
password-protected and will beretrievable only by direct termina access withthe selection of the
data elements determined by the authorized user. Manual (paper) records will be retained for a
period of three years. Automated (computer) records will be maintained for fiveyears. (Consult
the Office of Chief Counsdl prior to digposng of any records that may dill be subject to an
enforcement action.) Disposa will be by shredding, except that certain automated records will be
retained indefinitely to provide complete compliance histories.

To avoid problems inthis area, regiond and field personnd should follow this generd rule: except
for sending the individud’ semployer itscopy of the 6180.80 notice, do not disclose records about
individuds to, or discuss information in those records with, anyone outsde the agency as is
necessary to complete the investigation and any resulting enforcement action or as specificaly
authorized by Office of Safety Headquarters.

Actions Against Railroads

Extraordinary measures to take action agangt railroads are available to properly address
particularly serious and dangerous Stuations. These measures are addressed in 40 CFR Part 209,
Appendix A, and include the following processes:
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FRA Emergency Orders

. Under Section203 of the Federd Railroad Safety Act of 1970, Emergency Orders may
be issued by the Federal Ralroad Adminigtraior when he/she has determined, through
tedting, ingpection, investigation, or research, that an unsafe condition or practice, or a
combination of unsafe conditions or practices, creates an emergency Stuation invalving
hazard of death or injury to any person. The Adminigtrator may impose such restrictions
or prohibitions as may be necessary to correct the emergency Situation.

Compliance Orders

. The Adminigrator is also authorized by Section 109(a) of the Hazardous Materials
Trangportation Act (HMTA) to issue complianceorders, i.e., ordersdirecting compliance
withthe regulations issued under HMTA. Proceduresfor issuanceof such orders are found
at 49 CFR Part 209.

Injunctions

. Section 111 of the HMTA authorizes the Adminigtrator to seek injunctive rdief from a
court to redress violations of these regulations or any imminent hazard related to hazardous
materids transportation by railroad. Note that, unlike civil pendties, this remedy is not
confined to violaions committed knowingly.
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